WILLIAM RUSSELL,
Plaintiff,
Vs.
CLEVELAND STATE UNIVERSITY,
Defendant.
STEVEN LISS,
Plaintiff,
Vs.
CLEVELAND STATE UNIVERSITY,

" Defendant.

IN THE OHIO COURT OF CLAIMS

2015H0V -2 AM11: 00
CASE NO.: 2013-00138
JUDGE PATRICK M. McGRATH

MAGISTRATE HOLLY T. SHAVER

CASE NO.: 2013-00139
JUDGE PATRICK M. McGRATH

)
)
)
) MAGISTRATE HOLLY T. SHAVER
)
)
)
)

PLAINTIFFS’ OBJECTIONS TO DECISION OF THE MAGISTRATE

CHRISTOPHER P. THORMAN (0056013)
cthorman@tpgfirm.com

DANIEL P. PETROV (0074151)
dpetrov@tpgfirm.com

THORMAN PETROV GROUP Co., LPA
3100 Terminal Tower

50 Public Square

Cleveland, Ohio 44113

Tel. (216) 621-3500

Fax (216) 621-3422

Attorneys for Plaintiffs Steven Liss and William Russell



Table of Contents

INTRODUCTION . |
FACTS .6
A. Parties . .6
B. Defendant Hired Banks, A Younger Supervisor With No Prior

Experience With Urban Or Commuter SchoolS.......ccieriseeseisscrssncssnsessanssarssnsesanes 7
C. Immediately after Joining CSU, Banks Showed His Prejudice Against

Older Workers by Making Specific Age-Related Remarks in Reference to

Liss, Russell and Myers w7
D. Banks & Drnek Designed the “Reorganization”, Identified Plaintiffs’

Jobs for Elimination and Drafted Job Descriptions .8

1. April 2012: Banks Designed The “Reorganization” Structure And

Drafted New Job Descriptions. .... 8
2. May 2012: Defendant Meets To Review “Reorganization Plans,
Including The Termination of Plaintiffs’ Jobs. 9

E. Banks Hides His Decision to Terminate Older Workers under the Cover

of a Purportedly Independent Consultant Report. 10
F. Liss and Russell Complained Verbally And In Writing About Banks’s

Age Discrimination. 12
G. Banks and Drnek Create Five New Open Positions and Exclude Liss and

Russell from Open Positions for Which They Were Qualified. 13
H. Defendant Considered the Ages of the Employees Terminated and the

Ages of the Employees Promoted. vessessesesrssnressarsases 15
L. Drnek and Banks Lied to Obtain Approval of Plaintiffs’ Terminations. ............ 16
J. Defendant Refuses to Re-Hire Liss and Russell Despite Their

Qualifications; Defendant Replaced Plaintiffs with Substantially-Younger

Individuals seeestecssansens 17
K. Defendant Knew That Russell Had Plans To Take FMILA Leave.......ccveeceeceaneas 19

1. Russell’s Health Conditions Were Well Known Because Russell

Has Suffered A Heart Attack While At a Defendant Function........; ........ 19

Banks Knew of Russell’s Need For FMLA Leave Before He
Recommended Termination Because He Discussed It With Liss. ...cceeeeee. 19

i




Need For Medical Leave........ 19
5. Defendant Fired Russell Five Days After His FMLA Leave Was
Approved.... .20
6. Defendant Refused To Grant Russell FMLA Leave Unless Russell
Waived All of His Rights. ..... . 21
LAW & ARGUMENT ......... 21
A. Standard of Review 21
B. Plaintiffs Proved Age Discrimination Through Both Direct and Indirect
Evidence. ....... . w22
C. The Decision Ignored Overwhelming Evidence of Age Discrimination in
Erroneously Recommending that the Court Rule in Favor of Defendant
on Plaintiffs’ Claims of Age Discrimination. .23
D. The Decision Imcorrectly Concluded that Plaintiffs Did Not Present
Direct Evidence of Age Discrimination. ........eu.. 24
1. The Decision Ignored Direct Evidence that Defendant Illegally
Considered Age as a Factor in Terminating Liss and Russell. .............. 24
2. ' The Decision Incorrectly Concluded that Defendant’s Age-Related
Comments Were Not Direct Evidence of Discrimination. 25
E. The Decision Incorrectly Determined that Plaintiffs Failed to Prove Age
Discrimination through Indirect Evidence. .28
1. Plaintiffs Proved Their Prima Facie Cases for Both Their
Termination and Failure to Hire Claims. .28
2. The Magistrate’s Decision Ignores Defendant’s Failure to
Articulate a Legitimate, Non-Discriminatory Reason for
Terminating and Not Rehiring Plaintiffs, Which Requires
Judgment For Plaintiffs. ............. 31
3. Defendant’s Purported Reasons for Terminating Plaintiffs Are
Pretexts for Age Discrimination...........c.ceeueuee.. 32
4. Plaintiffs Proved at Trial that Defendants’ Stated Reason for
Terminating Liss and Russell — a Reorganization based the
Cauthen Report — Was False and Pretext for Age Discrimination........ 34

4. Banks Discouraged, Disparaged And Interfered With Russell’s

ii



10.

11.

12.

After Plaintiffs Proved its Stated Reason for Terminating and Not
Rehiring Plaintiffs to Be False, Defendant Falsely Claimed at Trial
that It Did Not Rehire Plaintiffs Because of “Performance...............

a. The Decision Erroneously Concludes that Defendant Did
Not Select Plaintiffs due to “Prior Performance,” but Did

Not Allow Plaintiffs to Introduce Rebuttal Evidence. «....ccececveceenes 38

b. Defendant’s New Claim of “Performance” Issues Is
Demonstrably False.........cocnennincnnsensscrcnrssncsecssassnssansaneessnsasanes

c. Defendant’s Changing of Position to a New Reason of
“Performance” for Not Rehiring Plaintiffs is Evidence of
Pretext. coeiiiciiiccnnanscsnesssssssissssssasssonnesaessarssssessssssssssesessasans

At Trial, Defendants Offered a Third Inconsistent and False
Reason and Claimed that Liss and Russell Were Terminated and
Not Rehired Because of Their Relationship with Banks. ........cccc......

Defendant’s Creation of New Explanations for Terminating and
Not Rehiring Liss and Russell Is Evidence of Pretext......cccceeceeeencnnnee

Defendant’s Lies and Misrepresentations of Plaintiffs’
Qualifications and Experience is Evidence of Pretext. ......cceeeerceeereree

Defendant Provided Younger Workers Preferential Treatment
Compared to Plaintiffs, Which Is Evidence of Discrimination...........

Defendant’s Failure To Investigate Complaints Is Evidence of
Discrimination ........cceeviesecceescnsscsnsans

The Magistrate’s Decision Commits Legal Error by Excluding
Age-Related Remarks and Statistical Evidence at the Pretext
Stage, Contrary to Ohio Law ..............

Banks’s Discriminatory Remarks and Conduct Are Attributable
To Cleveland State. . . .

Cleveland State Violated Russell’s Rights Under The FMLA By
Interfering With His Right To Medical Leave And By Retaliating Against

Him.

1.

The Magistrate’s Decision Incorrectly Relies on Tenth Circuit
Law Rejected by Ohio Federal District Courts in Finding for
Defendant on Russell’s FMILA Interference Claim. ......ccceeceeenveneen.

Russell Established His Case of FMLA Retaliation, and the
Magistrate’s Decision Errs in Failing to Weigh or Consider
Evidence of Retaliation.

1

40

42

43

44

47

..48

49

51

.51

.52

55



3.

Defendants’ Stated Reasons for Terminating Russell’s

Employment Are Pretextual......
IV,  DAMAGES .....oiveiricnrcnssninsscnssssssssssssssissasssssisssssssessassnsonnas
A. Damages For Violating RC 4112.......
1. Plaintiffs Are Entitled to Damages for Lost Back Pay.
2. Plaintiffs Are Entitled to Damages for Lost Front Pay. ......cc.ccccoreecuccanaaeee
3. Plaintiffs Are Entitled to Non-Economic Damages. .......c.ceeussercerseascaseraces
4. Any Ambiguity Is Resolved in Favor of Plaintiffs and against
Cleveland State. tetesssnessessnniasersnenstesessastsstnnsasnsane
B. R.C. 4112 Damages Suffered By Liss. ....ccccucccseisnesscscsnsssssssisasnsssassarsacsarsssssnsssesanaas
1. Liss Has Suffered Economic Injuries Of Between $947,515 and
$486,271. cuueerenrcersencennsnsnsiensae
2. Liss Has Suffered Non-Economic Damages In Excess of The
Statutory Cap Of $250,000.................
C. R.C. 4112 Damages Suffered By Russell......
1. Russell Has Suffered Economic Injuries Of Between $482,391 and
$300,043. ...ccoeeemirnrnnicsinscnsesnsnesentssessacsacses
2. Russell Has Suffered Non-Economic Damages In Excess of The
Statutory Cap Of $250,000.
D. Russell’s Damages For Cleveland State’s Violations Of The FMLA. ..................
1. FMLA Damages Include Compensatory Damages, Interest,
Liquidated Damages, Attorneys Fees and Costs. .....occereneeranenae
2. Russell Is Entitled To Damages Between $574,525 to $392,777,
Plus Attorneys Fees and Costs vermesssatessstesnanesaesessentessnstssstessasnnsssens
V. CONCLUSION teessesennsnsesnssaneane
CERTIFICATE OF SERVICE........cvvnenrincnsn

iv

57
58
58
58
58

59

60

60

60

61

62

62

62

63

63

63
64

66



Table of Authorities

Cases

Ahern v. Ameritech Corp., 137 Ohio App.3d 754, 769, 739 N.E.2d 1184, 1194 (2000).............. 22,60
Akav. Wash. Hosp. Ctr., 156 F.3d 1284, 1294 (D.C. Cir. 1998)......ccccetrrerrreninerrneninrrrnresessesnsesssesenes 33
Arbanv. West Publ’g Corp., 345 F.3d 390, 400 (6th Cir. 2003) ....c.eoeveeverercenrenreeenrersenseseeeenn. 53,55
Bachelder v. American West Airlines, Inc., 259 F.3d 1112 (9th Cir. 2001)....cccoceeeecreveereeecrrcreene. 52

Berge v. Columbus Community Cable Access, 136 Ohio App.3d 281, 323, 736 N.E.2d 517
(TOth DISE.1999) ...ttt st sttt ettt s sttt et ettt ean e e e st et e e nnas 58
Boﬁes v. Honeywell Int'l., Inc., 366 F.3d 869, 877 (10th Cir. 2004.).....ccceimeereereeereeteeeeceieeeveanene 54
Bowditch v. Mettler Toledo Int’l, Inc., 2013-Ohio-4206 (Ohio Ct. App., Franklin County
SEPL. 26, 2013) 1ottt ettt et s st st e et santebanean 29
Brockv. Gen. Elec. Co., 125 Ohio App.3d 403, 408, 708 N.E.2d 777 (1st Dist.1998)........cccoeu....... 33

Brown v. Travel Centers of America, LLC, Case No. 12-CV-1496, Slip. Op., p.4 (Nov. 27,

Bryson v. Regis Corp., 498 F.3d 561, 570 (6th Cir. 2007).....ceeimrieeeeereeeeereereeeeeeeeesseseseesaeseeneans 52

Burchett v. E. Liverpool Dodge Chrysler Plymouth, Jeep, 7th Dist. No. 2001-CO-16, 2002

Oh10 3045, §23-24 ..ottt ts et e e se e s s s s e a bt s s e ae b be s se st e ae st e nenens 58
Burlington Northern & Santa Fe Ry. v. White, 548 U.S. 53, 68 (2006) ...oeceueeeveeereeceeerereeeereeeenene 55
Callison v. City of Philadelphia, 430 F.3d 117, 119 (3d Cir. 2005) ....cceeveeereereeeeeeeeeeeeeeeeee e 52
Chattman v. Toho Tenax America, Inc., 686 F.3d 339 (6th Cir. 2012).....cceeerereecereerereeeeeereeeeveneaes 51
Cicero v. Borg-Warner Auto., Inc., 280 F.3d 579, 592 (6th Cir. 2002).....c.ceveeeeceeerecreeeeeee e 43
Clark Cty. School Dist. v. Bredeen, 532 U.S. 268, 273 (2001) cc.eeveeueeeeereeeeeeeeeeeeeeeeieereeee et seeaees 56
Clay v. United Parcel Serv., Inc., 501 F.3d 695, 713 (6th Cir. 2007)..c..ceverreieeeceeeeeeeeeeeeere e 43
Cleveland Civil Service Comm. v. Ohio Civil Rights Comm., 57 Ohio St.3d 62, 66 (1991) .............. 22

v



Coburn v. Rockwell Automation, Inc., 238 Fed. App’x 112, 122 (6th Cir. 2007) w.eeveveerveceeerenene. 41
Collins v. Cohen Pontani Lieberman & Pavane, 2008 U.S. Dist. LEXIS 58047, (S.D.N.Y.
JULY 30, 2008) ...ttt ettt e srere e ae e et e e ettt as st st st s e et et eneenn 49
Columbus Civ. Serv. Comm. v. McGlone, 82 Ohio St.3d 569, 571, 1998 Ohio 410, 697
NLE.2A 204 (1998). ...ttt cetseses sttt etstetsts s se e ssasssssss e ssse s s st eses et e s ese s sesssssnsasanensnenas 21

Compton v. HPI Acquisition Co., 2004 U.S. Dist. LEXIS 27701, 2004 WL 3327265 (E.D.

TENm. NOV. 22, 2004) ...ttt sttt eee e e et e e e asss e e sessesssasessesenssssessseasasesstsssesstenessesesnens 54
Cooper v. Grace Baptist Church, 81 Ohio App. 3d 728, 736 (1992). ...eeeureeeereereeeeereerereeseeeeesessseenes 59
Cornwell v. Electra Cent. Credit Union, 439 F.3d 1018, 1033 (9th Cir. 2006)......c.coeveererreerrreenne. 48

Daugherty v. Sajar Plastics, Inc., 2008 U.S. App. LEXIS 21574, *25-26 (6th Cir. Oct. 16,

2008)..eneeiretetet ettt h e e e s e s e b s e s b e b eaer et ebesen s e s st eatensenesae st eseaeenenene 52
Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003) ...cceeeeeeeereereererreerereneneas eereeeeeeees e ses e sees e eeesnnens 22
DiCarlo v. Potter, 358 F.3d 408 at 420 (6th Cir. 2004)........coverereeereeeereenieeeeteeees e eeeeeeeseesnesesesees 55
Edgarv. JAC Prods., 443 F.3d 501, 507 (6th Cir. 2006)........ceeueuevuieeeemeieeeeeeeeeeeeeeesereeeeeseseeessssesans 53
EEOCv. Avery Dennison Corp., 104 F.3d 858, 860 (6th Cir.1997).......cooerevreriererieresrerereneenenes 55,56
EEOCv. Sears Roebuck & Co., 243 F.3d 846 (4th Cir. 2001) ....c.eevereeeeriiceeeeceeecneeeereeeeeeseer e 43
Ellis v. HBE Corporation, 2000 WL 1234350 (6™ Cir. 2000) c..cieerererrieieenrtese et 59
Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344, 355 (6th Cir. 1998)......c.ccovueuunn..... 27,29
Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275 (1998) w...eveveveureeeerereieeseereereseseeeeenns 48
Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577, 98 S. Ct. 2943, 2950 (1978) .....ceverveveueneee. 32,33
Gaglioti v. Levin Group, Inc., 508 Fed. Appx. 476, 483 (6th Cir. Ohio 2012).......ccoeeeeveveuerrererrenncn. 41
Goeller v. Ohio Dep’t. of Rehab. & Corr., 285 F. App’x. 250, 257 (6th Cir. 2008) .....ccveeereenreeeennnn. 56
Gross v. FBL Financial Services, Inc. 129 S.Ct. 2343 (2009) ....c.veureueereeeieeeerieereeereesessseseseesseeeeeenes 22
Hampel v. Food Ingredients Specialties, Inc., 89 Ohio St.3d 169 (2000) ......c.eereeeeereeeecriirrierenene. 60



HLS Bonding v. Ohio Civ. Rights Comm’n, 2008-Ohio-4107 (Ohio Ct. App., Franklin

County Aug. 14, 2008) .....ccvuereereeicieerreitrteete ettt ese e se e eae st bt eset e seeteaesesssseesesssseanaessaneens 34
Hodgens v. Gen’l Dynamics Corp., 144 F.3d 151, 159 (15t Cir. 1998)....cvumeurveirereeeeeeereseeeseeeeerrenen. 52
Hoge v. Honda of Am. Mfg., 2003 U.S. Dist. LEXIS 4068, 2 (S.D. Ohio Feb. 28, 2003)................... 64
Hoge v. Honda of Am. Mfz., Inc. 384 F.3d 238, 244 (6™ Cir., 2004)......ecerrreeeeereeseeeeeressresssesrsesenn 53
Jelinek v. Abbott Labs., 10th Dist. No. 11AP-996, 2013-0hi0-1675..ueeeeeeeeeeeeeeeereeeerereeeeeeeeeeerensanens 33
Johnson v. Honda of America Mfg., Inc., 221 F.Supp.2d 853, 858 (S.D. Ohio 2002) ........cocooeuee..... 63
Kishmarton v. William Bailey Constr., Inc., 93 Ohio St. 3d 226, 229-230 (Ohio 2001).................... 59
Kluss v. Alcan Aluminum Corp., 106 Ohio App. 3d 528 (Cuyahoga App. 1995).....couerecvereeecnnne. 59

Lennox Indus. v. State Civ. Rights Comm'n, 1999 Ohio App. LEXIS 6491, 15-16 (Ohio Ct.

App., Franklin County Dec. 28, 1999) ....ccueiirinieeenierriieeereetsteietere e etes e esssss st seese e 29
Lillav. Comau Pico, Inc., 2007 U.S. Dist. LEXIS 51807, *10-11 (E.D. Mich. 2007)......c..cceeuueec... 33
Lynch v. ITT Educ. Servs., 571 Fed. Appx. 440, 449 (6th Cir. Ohio 2014)......ccceevvreeereeceeeseereeenns 43
Malik v. Carrier Corp., 202 F.3d 97, 105 (2d Cir. 2000) ............ ettt erea ettt ere et a et eae et eeasaen 48

Mason v. Steelcraft, Inc., 2009 U.S. Dist. LEXIS 18821, 2009 WL 650387 (S.D. Ohio Mar.
10, 2009)....ciuiiti ettt ettt ettt sttt et et ae s a e st e te s et esenseneaeneeasaneenetenesassas 54

Mauzy v. Kelly Services, Inc., 75 Ohio St.3d 578, 581-86, 664 N.E.2d 1272, 1276-79 (1996)...passim

McNeilan v. Ohio State Univ. Med. Ctr.,2011-Ohio-678, 9§ 19 (10th Dist.) c..cceveeverevreececeeeree. 21
Mickey v. Zeidler Tool & Die Co., 516 F.3d 516, 525 (6th Cir. 2007) ....oevveeueeeereieereeeeeeereeeeeenen 56
Miller v. Alldata Corp., 14 Fed. Appx. 457 (6™ Cir. 2001) oottt 59

Mitchell v. Toledo Hosp., 964 F.2d 577, 582-83 (6th Cir.1992);Clark v. Dublin, 10th Dist.
NO. 0TAP-458, 2002-Oh10-1440.....cui ittt eeeeeree et et e e seeee s sestesestessseestsstsesseesnseeentessanenn 29
Ohio Civil Rights Comm’n v. David Richard Ingram, D.C., Inc., 69 Ohio St. 3d 89, 94, 1994

Ohio 515, 630 N.E.2d 600......couimieiciiirieiieieeeieeesteeetete et e e sssassasaessssssssasessssensstesssesansenennnns ..58, 60

vii



Parker v. Hahnemann Univ. Hosp., 234 F. Supp. 2d 478, 485 (D.N.J. 2002).......ccevreremmerereeerersrnn, 52
Petersv. Lincoln Elec. Co., 285 F.3d 456 (6th Cir. 2002).....cuevveeeeeeeseeeeeeeresescesesereseseressesssseseen 34

Plumbers & Steamfitters Joint Apprenticeship Committee v. Ohio Civil Rights Com., 66 Ohio

St. 2d 192, 196, 421 N.E.2d 128, 131 (1981)..curueuererereeeeecreeeeecceecseseeceeeseeseeseseneses e eesseseseessesasan s 22
Price Waterhouse v. Hopkins, 490 U.S. 228, 240-41 (1989) .....ouevereeeereiieieeeeeeeeeeeeeeeeeeeseeeseseran s 22
Rasimas v. Mich. Dept. of Mental Health, 714 F.2d 614, 628 (6th Cir.1983) ......coeeeueeveeeeeeerernnnn. 60

Reeves v. Sanderson Plumbing Prods., Inc. (2000), 530 U.S. 133, 147, 120 S. Ct. 2097, 147

Lo Ed. 20 105 ettt et ettt ssssstsae e et eteb s s s s s st sttt et beeee et ee et senenae e 34

2008)..neeeeieresceitt bbbttt et e rr s b bt a e s s ese s eae s ea st et R et et et e ne et e ereneneaeeseenenen 64
Sadowski v. Philips Medical Systems, No. 477154 (Cuyahoga Cty. March 7, 2003) .......coereuemnen.... 60
Seay v. TVA, 339 F.3d 454, 468 (6th Cir. 2003) ....cercerereereeireeeeeeerete et see et et 40
Simmons v. Camden Cty. Bd. of Ed., 757 F.2d 1187, 1189 (11th Cir. 1985)...ccccceereereericcrceeeeenennn.. 56
Singfield v. Akron Metro. Hous. Auth., 389 F.3d 555, 563 (6th Cir.2004) .......ceeuerveeemeeveeeeeeeennnns 56
Skrjanc v. Great Lakes Power Service Co., 272 F.3d 309, 315 (6th Cir. 2001) ..cecvmeeveeiicecernnen. 55
Smith v. Superior Prod., LLC, 2014-Ohio-1961, P41 (Ohio Ct. App., Franklin County 2014) ......... 33
Srail v. RJF Internatl. Corp., 126 Ohio App.3d 689 (Cuyahoga App. 1998).....cccueeveeeviveereeeenrnnen. 60
St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 511, 11‘3 S.Ct. 2742, 2749 (1993)....ceecvreeecnnnnns 33,34
Teamsters v. United States, 97 S. Ct. at 1866,52 L. Ed. 2d at 429 1. 44.....ooneeeeeeeeeeeeeeeeeeeeeeeeeneannnn. 30
Tex. Dept. of Cmty. Affairs v. Burdine, 450 U.S. 248, 256, 101 S.Ct. 1089, 1095 (1981) ................. 32
Thurman v. Yellow Freight Sys., Inc., 90 F.3d 1160, 1167 (6th Cir. 1996)................... ..................... 43
Turic v. Holland Hospitality, Inc., 85 F.3d 1211 (6 Cir. 1996) ettt 59
Tyler v. Re/Max Mountain States, Inc., 232 F.3d 808, 813 (10th Cir.2000) .....ccceeerereeeemeeerrrecerne. 43
U-Haul Co. of Cleveland v Kunkle, 1998 WL 681253 (6ﬂ1 Cir. 1998)....cevvevinireeerteeeeecteee e 59

viii



Watkins v. Cleveland Clinic Found., 130 Ohio App.3d 262 (Cuyahoga App. 1998) .......ccceueeruueneee.. 60

Wells v. New Cherokee Corp., 58 F.3d 233, 238 (6th Cir. 1995) ...coeueuierereerereeeeeeeeeeeeceeseese e 27
Williams v. Akron, 107 Ohio St.3d 203, 2005-Ohio-6268, 911, 837 N.E.2d 1169........ccccceereuenen.... 29
Williams v. Nashville Network, 132 F.3d 1123, 1131 (6th Cir. 1997) c.cveeveoveeeeieeeeeeeeeeeeeere e .55
Worrell v. Multipress, Inc., 45 Ohio St. 3d 241,246 (1989) ...c.veveveereeeeererereeeeeeeeeeeceeeisteeeteseeeeneenenns 60
Wrightv. West, 505 U.S. 277,296, 112 S. Ct. 2482, 2950 (1992) w.cveveurveeerererereeeeeeeeeeeereeeieenene 32,33
Zanders v. Nat’l R. Passenger Corp., 898 F.2d 1127, 1135 (6th Cir. 1990) .....covvveveeerveeereeevnnee. 56
Zifcakv. National City Bank, Case No. 1:93 CV 2025 (N.D. Ohio 1996) ......c.ccoeeeererevrveereeccrrennne. 60
Rules

29 U.S.C. 2612(B)(1) cvrvrerrereriirrcrtiiecetesesteesserts e sseesee st e st s e et esaessssassessssssarsssansessasensesssessenssseseens 96
29 U.S.C. § 2617()(1)(A)DIIL) weoverririiiriereesiieeceecrte et csee e e st s e e e se s et e s s s e e anans 111
29 U.S.C. § 2615()(2); vcurereereereererorenererernteseeeircetesesiesstssestsaseasstesssssssassassensessassssssssassessensessessesssennes 97
29 ULS.C. § 2614(8) .ot et e st e e st s st eae et e e e st e e e s s st s e s asesssananeb e seseasesessessenesresasnnes 97
29 U.S.C. § 2614(a)(1). cerevererrrnene. ettt s e ee s Lot ene e et eet et ee e ee e eeeennes 96
29 U.S.C. § 2615(A)(1) cerreeriinreriiiiiieiceeeee e rereeseree et e et e s et sns e ssssaesasse e ssssssntasensensesnessenean 97
29 ULS.C. § 2617 ettt ettt st s b e ettt s e e e snennens 110, 111
29 U.S.C. § 2617(2)(1)A)DII) cereerirrirceieeteeee ettt sttt seceteten e eses et e e sas s esassa s e nansannasans 111
29 U.S.C. § 2617(AY(1)(A)IL)-everrererrirrreeerreeeereeeerereeseseesteeeses e et satssesesessesessasessesnssessessessasassessansens 111
29 U.S.C. § 2617(2)(1)(A)(IIL)--vererurerereerrererreearcrenseneeseseeeesesestseasuesncecssssassasessssssseesssnesessessasassessessens 111
29 U.S.C. § 2617(2)(1)(B)-cuervererreerrerenerruerteeeanerensesiesenteseressasestsseesssessssassssesssssssessassssassessassnsessassans 111
G O T ) 111
20 ULS.C. § 2612(8).cuveuieriernieeeeiienereeeeseseessstseestesesee st seeeeeseesessesse et asasessessasassesesasasastasesssssesesenes 97
Ohio Jury Instructions § CV 305.01 (2012) ....uereieerieeeeieireeeetreetereesescsteste s seseesee e sneseeseesesssssans 62
Ohio Jury Instructions § CV 533.25. ... ettt et st e e as e s e ae e e s neeseenean 106

ix



Ohio Jury InStructions § CV 533.03......c.ci ettt ettt et et e se e s seeee e eaeanaes 61

Ohio Jury Instructions § CV 533.05. ... uu ittt e eaea e 61
Ohio Jury Instructions, §533.25 (1). weccevrurereniirieeerteseentisreeie e se e sese s st e ssseenas ..103, 104
Ohio Jury Instructions, §533.25 (2). weecerereeiiriecceeeeesee et e e ess e ss s se st rese st s 104
Ohio Jury Instructions, §533.25 (3). ceeevrerieeietereeee ettt asas s s sas e senan 104,108
Ohio Rev. Code § 4112.02(A) .vviriiceieieeeeereeeeetetenstrtsteee et sne e sassesesess s s ssesasesessstessesssssesessnas 61
Ohio ReV. COAE § 3345.40. ..ottt ettt se st e sssese s e s et eseeeesereeeeeesnsnesean 105
Ohio REV. COAE § A112.99 ...ttt et e e s et e e e e s seeeeeeeenaeeseeassnesnen 103
Regulations

29 CE.R. 825.220(C) c.cuveuieirrriiereeeerieneeusurereesteistsese st tesesessssssssssassasssessessassesssessssssesensanssssessssessnsnsones 97
Other Authorities

2 J. Wigmore, Evidence § 278(2), p. 133 (J. Chadbourn rev. €d. 1979).....ocooveevireeeriicceereeeeenn. 88
Federal Jury Practice and Instructions (O’Malley, Grenig & Lee, 5th ed. Vol. 3, 2000)................... 62




| B INTRODUCTION

Defendant Cleveland State University (“Defendant” or “CSU”) fired Plaintiffs Steve Liss
(“Liss”) (age 50) and William Russell (“Russell”) (age 66) because it wanted its Department of
Student Life (“Student Life”) to become younger to serve a “new generation” of students, and
because Russell had exercised his rights under the FMLA. CSU admitted at trial, that in
terminating Liss and Russell, it specifically used age as a factor in reaching the termination
decisions of Liss and Russell: “[I]n each instance, the employees who were being laid off were

1

evaluated with respect to their age.”” CSU admitted at trial that it “looked at the age of the

people. . .to be promoted as factors that they considered in the review process for the
terminations....””>

After a trial to the Magistrate, the Magistrate issued a Decision in favor of Defendant on all
claims, finding that Defendant terminated and did not rehire Plaintiffs for nondiscriminatory reasons
unrelated to age or Russell’s FMLA rights (the Magistrate’s “Decision”). Plaintiffs object to the
factual and legal conclusions contained in the Decision, including the conclusions that Plaintiffs
failed to demonstrate by a preponderance of the evidence that: (i) Defendant discriminated against
them in terminating their employment on ’the basis of age in violation of Ohio law; (2) Defendant
discriminated against them in failing to transfer, retain, or rehire them on the basis of age in
violation of Ohio law; and (3) Defendant interfered with and retaliated against Russell for the
exercise of his FMLA rights. The Decision did not address, consider, or weigh CSU’s open
admissions of utilizing age as a factor in terminating Plaintiffs, which is direct evidence of age

discrimination.

The Magistrate at trial correctly determined that Defendant’s separation of Plaintiffs was

! Vartorella, Trial Transcript (“Tr.”) at 1326:16-19 (emphasis added). Plaintiffs understand that a copy of the Trial
Transcript has been delivered to the Court. Plaintiffs will additionally file a copy of the Transcript with the Court
within 30 days of filing of these objections, pursuant to Ohio Civ. R. 53(D)(3)(b)(iii).

2 Vartorella, Tr. at 1382:2-11 (emphasis added).

1



“not due to performance.” 3 The Magistrate accordingly barred Plaintiffs from introducing evidence
of their good work performance as irrelevant, sustaining Defendant’s objection. * In contrast to this
ruling at trial, however, the Magistrate’s Decision concludes that Defendant terminated and did not
hire Plaintiffs into open positions as a result of “past performance,” thereby contradicting the trial
ruling® This irregularity materially prejudices Plaintiffs, who were precluded through the
Magistrate’s ruling from introducing contrary evidence that would prove Defendant’s claim to be
false.

In February 2012, Cleveland State hired Willie Banks, a substantially younger dean, who
referred to older employees as “elephants” and “old dogs.”® Just two months after starting at CSU,
Banks designed a “reorganization” of Student Life, through which he fired the oldest workers,

including Plaintiffs, and promoted or hired unqualified substantially-younger employees:

Department of Student Life | Hired Into New Open Department
Positicns Eliminated of Student Life Positions
Steve Liss (age 50) Bob Bergman (age 32)’
William Russell (age 66) Jamie Johnston (age 29)°
Mary Myers (age 50)” Jill Courson (age 34)"°
' Melissa Wheeler (age 30) "
Katie Lewis (age 24) 2

Within five months of his arrival, Banks decided to promote all of his younger subordinates,

terminate only his older subordinates, '* and replace the older workers with younger workers. *>

Defendant promoted the younger workers into open positions, without their request or application,

*Tr., p. 355-56.

4 Tr., p. 355-56

® Decision, p. 19, 20-21.

6 Liss, Tr. at 93-97 & 103-105; Russell, Tr. at 535-536.
7 Ex. 109; Vartorella, Tr. at 1330.

8 Ex. 106; Vartorella, Tr. at 1330.

Ex. 6.

1% Courson, Tr. at 1466:9-13.

W Ex. 108; Vartorella, Tr. at 1330.

2 Ex. 105; Vartorella, Tr. at 1330.

B Dmek Dep., 81-82; Banks Tr. at 970-971.
* Banks, Tr. at 934-935.

5 Vartorella, Tr. at 1331:17-20.




' while denying this same treatment to Liss and Russell. !’

Banks made ageist comments and
propounded ageist stereotypes “pervasively”, and specifically in February, March, April and June
while he was planning the sham “reorganization.” '® Defendant then lied about Liss’s qualifications
in order to justify the terminations.' Throughout the course of litigation and trial, Defendant then
offered multiple, inconsistent and false reasons for terminating and not rehiring Plaintiffs, each of
which proves the others to be pretext for unlawful age discrimination in violation of O.R.C. Chapter
4112.

Defendant claims that it terminated Plaintiffs based on a purportedly-independent June 2012
consulting report (the “Cauthen Report”) recommending reorganization. However, at trial,
Defendant admitted that it had already actually planned Plaintiffs’ termination prior to the Cauthen
Report, thereby exposing its stated reason to be false and pretext for discrimination.”® Defendant’s
dishonesty, coupled with overwhelming evidence of age-related bias, preferential treatment for
younger Wofkers, and hiring of unqualified younger workers without applications or interviews,
requires a finding age discrimination in favor of Plaintiffs.

Defendant also violated the Family Medical Leave Act, 29 U.S.C. §2612 et seq., when it
interfered with Russell’s exercise of rights under the FMLA, and retaliated against Russell for his
exercise of those rights. Russell applied for FMLA in 2012, because he needed shoulder
replacement surgery. Defendant knew that Russell needed FMLA leave (he had a heart attack at a
Cleveland State function), but Banks told Liss not to accommodate Russell’s medical conditions.
Alt]%ough he was deemed eligible by Defendant for FMLA leave, Defendant terminated Russell and
denied him the opportunity to take medical leave for surgery.

Plaintiffs object to the factual and legal conclusions contained in the Decision, including the

16 Banks, Tr. at 970-971.

17 Banks, Tr. at 970-971.

181 iss, Tr. at 93-94.

¥ Drnek Dep., 131-141.

2 Ex. 2, Banks, Tr. at 954 & 993-994.



conclusions that Plaintiffs failed to demonstrate by a preponderance of the evidence that: (1)

Defendant discriminated against them in terminating their employment on the basis of age in

violation of Ohio law; (2) Defendant discriminated against them in failing to transfer, retain, or

rehire them on the basis of age in violation of Ohio law; and (3) Defendant interfered with and

retaliated against Russell fof the exercise of his FMLA rights.

Plaintiffs object to the Decision for reasons outlined in these Objections, including:

the Decision contains legal and factual error and inequitably concludes that
Defendant relied on Plaintiffs’ “prior performance” when refusing to hire them into
open jobs, after previously ruling at trial that Plaintiffs were terminated for reasons
other than performance, and barring Plaintiffs from introducing evidence at trial of
their good work performance;

the Decision contains legal error and incorrectly applies Ohio evidentiary law
regarding proof of discrimination, by erroneously segregating evidence into
categories of “prima facie,” “direct,” and “indirect,” when Ohio law requires a
factfinder to evaluate all evidence in its totality at each stage of proof;

the Decision contains legal error by concluding that Defendant met its burden to
present a legitimate, nondiscriminatory reason for terminating/not rehiring Plaintiffs,
when Defendant failed to present the decision-maker to testify at trial to offer
Defendant’s explanation for its treatment of Plaintiffs;

the Decision contains legal error in ignoring and failing to consider as evidence
Defendant’s open admission that it considered the ages of Liss and Russell in making
decisions to terminate their employment;

the Decision contains legal and factual error in concluding that Plaintiffs failed to
prove their age discrimination claim without inference through the direct method of
proof under Ohio law;

the Decision contains legal and factual error in concluding that Plaintiffs failed to
prove age discrimination through the indirect method of proof, including by failing
to consider multiple pieces of evidence of discrimination and pretext through the
indirect method of proof, including but not limited to, the falsity of Defendant’s
stated reason for separating Plaintiffs; Defendant’s offering of multiple inconsistent
and false reasons for separating Plaintiffs; Defendant’s dishonesty regarding
Plaintiffs’ qualifications for open jobs; Defendant’s refusal to investigate Plaintiff’s
complaints of discrimination; and Defendant’s preferential treatment of younger
workers and applicants;

the Decision makes legal and factual errors in concluding that Plaintiffs failed to
demonstrate that the purported reorganization was pretext for discrimination, when
Ohio law imposes on Plaintiffs only a burden to demonstrate that the stated reason

4



for termination/failure to hire was discrimination;

e the Decision makes legal and factual error in concluding that Russell failed to
establish a claim of FMLA interference, by relying on a Tenth Circuit Court of
Appeals case rejected by federal district courts in the Sixth Circuit, when Russell
established his claim under applicable Sixth Circuit case law;

e the Decision makes legal and factual error in concluding that Russell failed to
establish a claim of FMLA retaliation, in ignoring evidence of retaliatory motive and
temporal proximity between Russell’s FMLA request and termination;

In light of these objections, Plaintiffs respectfully request that the Court decline to adopt the
Decision.

This Court conducts a de novo review of the trial record and evidence; in the absence of the
legal and factual errors identified herein, Plaintiffs submit that judgment is required in their favor on
all counts.

The Court should enter judgment in favor of Plaintiffs to completely compensate them for
their losses. In violation of Ohio Rev. Code § 4112, Defendant discriminated against Liss on basis
of his age. The Court should enter judgment in favor of Liss on his discrimination claims in the
amount of $1,197,515, including $947,515 for his economic damages, $250,000 for his
noneconomic damages, plus attorneys’ fees and costs.

In violation of Ohio Rev. Code § 4112, Defendant discriminated against Bill Russell on the
basis of age. Russell has suffered injuries of $482,391 and is entitled to an award of damages in this
amount. In violation of 29 U.S.C. §2617, Defendant interfered with Russell’s FMLA rights, and
retaliated against him for the exercise of those rights. The Court should render judgment against
Defendant and in favor of Bill Russell in the amount of $574,525, plus attorneys’ fees and costs.

Alternatively, should the Court not enter judgment in their favor, Plaintiffs respectfully

request that the Court order a new trial on the merits of all claims before it.



IT. FACTS

A. Parties.

Liss served Defendant’s Department of Student Life for more than 19 years until he was
abruptly terminated.”! Liss ran Defendant’s Center for Leadership and Service, and later served as
Defendant’s Director of the Center for Student Involvement (“CSI”) for six years.”> Liss increased
the number of student groups from 134 to 211 — an increase of more than 50%.2 CSU admitted at
trial that Liss consistently earned excellent performance reviews?*, such that “Liss met every goal
for his prior year” and “every single evaluation criteria . . . was ‘Met Expectations’ or higher.”?

Russell, a member of CSU first entering class, is a dedicated alumnus who “bleeds green”—
the colors of CSU. Russell earned his bachelor’s and law degrees from CSU, and beginning in 1979,
served as an Adjunct Law Professor at CSU.2® In 2000, out of his loyalty to CSU, Russell left his
law practice to take on the role of Defendant’s Greek Life Coordinator.”” Russell grew the number
of Greek students on campus from 28 to 289.*® Russell increased the number of service hours by
Greek students from zero to 7,000 hours annually.” In Russell’s twelve years as the Greek
Coordinator, there was never a single alcohol-violation by a Greek organization,® never an

allegation of sexual misconduct,> and never an allegation of discrimination.>?

! Liss, Tr. at 77.

2 See, e.g., Liss, Tr. at 78-79.

2 Liss, Tr. at 81:1-15., Ex. 8.

 Exs. 57-63. Liss’ Annual Performance Evaluations showing “Meets Expectations”, “Exceeds Expectations™ or
“Outstanding” for every category in every year 2007-2011.

% Drnek Dep., 28:14-20. See also Exs. 57 & 59.

26 Russell, Tr. at 385-86; Tr. at 388 (hired as Adjunct Law Professor in 1978).

*7 Russell, Tr. at 391-92.

?8 Russell, Tr. at 393:1-21.

% Russell, Tr. at 393-94:22-3.

* Drnek Dep., 60:20-24. In contrast, while Drnek worked at the University of Arizona, among other things, a police
officer was shot a fraternity, a pledge had to be hospitalized for hypothermia after being locked in freezer, and other
serious crimes. Drnek Dep., 267-268.

3! Russell, Tr. at 394:18-21.

32 Russell, Tr. at 394-95:22-1.



Russell was outstanding and consistently earned high performarce reviews in this role.>* In
2005, 2007 and 2012, he was nominated for Defendant’s “Distinguished Service Award,”** in 2006,
he received Delta Sigma Phi’s national “Lifetime Achievement Award,”* in 2008, he received Phi
Delta Psi’s national “Founcier’s Achievement Award,” for bringing a national African-American
fraternity to Defendant®® and in 2009, Russell received the Greek Council’s “Lifetime Service
Award.” Two days after he was fired, Russell received notice that he had again been nominated for
the Distinguished Service Award.>’

B. Defendant Hired Banks, A Younger Supervisor With No Prior Experience With Urban
Or Commuter Schools.

In February 2012, Defendant hired Willie Banks as the Associate Dean for Student Life.
Banks immediately showed his preference for younger staff. On a fairly regular basis he lunched

with the younger Jamie Johnston and Bob Bergmann” but “never lunched with Bill Russell or Mary

9

Myers or Steve Liss,” the older employees.”” Banks took an office in the “younger worker”

hallway,* and by April had decided on a new structure for the Department that eliminated the jobs

of each of the older workers despite their superior skills and experience.*

C. Immediately after Joining CSU, Banks Showed His Prejudice Against Older Workers
by Making Specific Age-Related Remarks in Reference to Liss, Russell and Myers.

When Banks did leave his office, he made age-related remarks on a weekly basis.*?

[Banks’] use of terms like ‘old-fashioned’ and ‘old school’ and ‘out-
of-date’ was pretty pervasive. You know, I was meeting with him for
the most part every week starting in late February, early March, some
weeks even more than once. And in, I would say a great majority of

3 Exs. 23 & 85-89.

 Russell, Tr. at 456.

3 Russell, Tr. at 457.

3 Russell, Tr. at 457.

3T Ex. 309; See also Russell, Tr. at 456: 20-24.
3 Banks, Tr. at 1131-32:16-7.

¥ Banks, Tr. at 967:14-20.

* Ex. 352; Dmek Dep. 72:2-19; Ex. 346.

“l Banks, Tr. at 965:21-966:11; Ex.6.

# Liss, Tr. at 90, 91 & 94.



the meetings in some way or another he talked about our programs
and our efforts being out-of-date and old fashioned.*

In February, March, April and June of 2012, Banks repeatedly and “pervasively” used ageist
stereotypes and phrases.** Banks openly described Russell and Myers as “old dogs” who could not
“learn new tricks.”* Banks also said that older employees need to “get into the 21st Century,” are
“old fashioned” and need to get rid of their “old school methods.”* Banks criticized both Russell
and Myers for not being “up to date[]” and for being “old fashioned”;*’ and rejected Russell’s ideas,
claiming fhey were “old school.”® Far from being an off-hand remark, Banks’ disparaging of older
employees was made in the workplace, to the supervisor, and “in all cases, we were talking about
the performance of my staff”* Banks admitted to these comments at trial and admitted they
indicated a bias against older workers.*

D. Banks & Drnek Designed the “Reorganization”, Identified Plaintiffs’ Jobs for
Elimination and Drafted Job Descriptions.

1. April 2012: Banks Desioned The “Reorganization” Structure And Drafted New
Job Descriptions.

In April 2012 — during the same time period that Banks made regular and pervasive ageist
remarks — he set to the task of terminating his older employees through the pretense of a
“reorganization.” By April 24, 2012, Banks had already designed the re-organization of the

Department of Student Life:”!

1 iss, Tr. at 90:8-16.

* Liss, Tr. at 93-94.

* Liss, Tr. at 95-97.

% See, e.g., Liss Tr. at 89-90 & 105; Banks, Tr. at 912-916.
471 iss, Tr. at 89-91, 93-94, 323 & 342.

1 iss, Tr. at 90 & 93; Russell, Tr. at 398, 401, 484 & 506.
91 jss, Tr. at 97:5-19.

® Banks, Tr. at 1111:15-19, 1112:18-24

3! Banks, Tr. at 951, 954-955, 993-994 & 1011; Ex. 2.
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The document Banks created reflecting his proposed re-organization is entitled “Org Chart
AD.” Banks’s April 24 re-organization placed Banks—as the Associate Dean of Students—at the
top with three vectors underneath him: one for Student Organizations, one for Student Activities
and one for Student Civic Engagement; each vector had a Manager, reporting to Barks, and a
Coordinator, reporting to the respective Manager.>>

2. May 2012: Defendant Meets To Review “Reorganization Plans”, Including The
Termination of Plaintiffs’ Jobs.

On May 1, 2012, Drnek emailed Banks, Steve Vartorella (the HR representative assigned to
Department of Student Life), Denise Mutti (a higher level HR representative) and Jean McCafferty
(whose responsibilities included setting compensation) to meet on May 14 to discuss the “reorg
plan.”> During the May 14 meeting:

e Defendant Had Already Identified Plaintiffs’ quition For Elimination:
Vartorella testified:

Q: It’s true that they identified those positions for elimination, correct?

2 Banks, Tr. at 1012.; Ex. 2.
53 McCafferty, Tr. at 787-789; Banks, Tr. at 944; Vartorella, Tr. at 1369; Ex. 1.
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A: Correct.>*

e Defendant Had Already Identified The New Positions’ Titles, Duties, And
Reporting Structure: Banks and Drnek told HR representative Jean McCafferty the
titles they wanted to create and already concluded what they believed were the
minimum qualifications for those new titles.”

e Banks Had Already Drafted New Job Descriptions: During the May 14 meeting,
the new structure was announced and McCafferty was asked to change the job
descriptions for the positions held by Liss and Russell.>® Later that same day, Banks
emailed job descriptions he had created for his proposed re-organization to HR
representative Jean McCafferty.5 7

In short, by May 14, Banks and Drnek already knew they were going to terminate Liss, Russell and
Myers (all over the age of 50), had designed the purported “reorganization” and written new job
descriptions to eliminate the positions held by Liss, Russell and Myers.

E. Banks Hides His Decision to Terminate Older Workers under the Cover of a
Purportedly Independent Consultant Report.

Without issuing a “request for proposal,” *® or considering any other consultant,® Banks
hired his close friend, T. W. Cauthen, to issue a consulting report concerning Department of Student
Life. Before Cauthen had even started his interviews, Banks told Cauthen in writing tﬁat Cauthen
should conclude in favor of recommending a re-organization of the Department.6o' Banks provided

Cauthen with materials and Cauthen did not solicit any additional materials.®! Although claiming

5 Vartorella, Tr. at 1384: 1-4; Id. at 1384.

33 McCafferty, Tr. at 818-819.

56 McCafferty, Tr. at 791-792; Banks, Tr. at 949; Vartorella, Tr. at1302-1303.
5 McCafferty, Tr. at 790-793; Banks, Tr. at 1084-1088; Ex. 3

58 Banks, Tr. at 1003.

% Banks, Tr. at 1003.

 Banks, Tr. at 1001-1002.

81 Banks, Tr. at 1010-1011.
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that Cauthen was evaluating the entire department,®* Banks made sure that Cauthen could only
recommend the elimination of the older staff’s jobs by providing Cauthen with the job descriptions
only for the older Russell, Liss and Myers, © withholding the job descriptions for the younger
employees Bergmann and Johnston.

In preparing his supposedly-independent report, Cauthen actually copied and pasted Banks’
predetermined conclusions and held them out as his own:

Q. And, in fact, in Dr. Cauthen's report on page 2 of his report he
copies your opinions, correct?

A. These are my words, correct.**
For example, although the Cauthen Report included a conclusion that “the leadership side has
struggled to maintain focus and purpose,” Banks admitted that Cauthen’s opinion and words were,
fact, Banks’s and not Cauthen’s.®’
Banks also designed the structure and responsibilities of the reorganization, and then told
Cauthen to pretend that it was Cauthen’s idea. Cauthen’s proposed organization is functionally

identical to Banks’s®®:

62 Banks, Tr. at 1025.
8 Banks, Tr. at 1024-1026.
5 Banks, Tr. At 1006-07.
55 Barks, Tr. at 1006-1007.
8 Trial Exh. 10, p. 11.
11
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Cauthen did not create and/or present his own independent work, but rather adopted Banks’
predetermined outcomes and falsely passed it off as his recommendation.

Cauthen issued his Report on June 15, 2012. Cauthen revealed Banks’s age bias and
predetermined outcomes by excluding from his report every prior positive performance comment
regarding Liss, Russell, and their older peers. For example, although CSU admitted that there had
been zero alcohol-incidents and only one hazing incident in the twelve years that Russell supervised
Greek Life,67 Cauthen excluded this success of Russell’s from his report.68 In contrast, Cauthen
excluded every prior negative performance comment about the younger workers.® While Cauthen
submitted negative skill assessments of the older workers, including Liss and Russell, he made no
assessment of any type of the skill sets of the younger Bergmann or Johnston.”

F. Liss _and Russell Complained Verbally And In Writing About Banks’s Age
Discrimination. '

In “either very late April or early May”, at the same time that Banks and Drnek were meeting

to discuss the sham reorganization, Liss complained to HR representative Steve Vartorella “about

7 Drnek, Dep., 53-54, 60; Whyte, Tr. at 1528-29 (only one hazing incident; never suspended, disciplined or
reprimanded any Greek organization)

58 Cauthen Dep., 109-110 (objection omitted).

% Cauthen Dep., 136-137:22-14

" Banks, Tr. at 1023-1025.
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the ageist language I was hearing from Dr. Banks.””" Liss complained that Banks was singling out
older staff for criticism and using age-based comments.”” Liss also complained about this conduct
to Dmek, CSU’s general counsel, and HR Representative Rick Horsfall.” Similarly, Russell
complained about age discrimination to Vartorella, Horsfall and Drnek.” CSU did nothing to look
into their reports.”

G. Banks and Drnek Create Five New Open Positions and Exclude Liss and Russell from
Open Positions for Which They Were Qualified.

On June 15, 2012— the same day that Cauthen issued his report—Banks told Drnek that
Myers, Liss and Russell would be terminated.”® Drnek agreed.77 On June 25, 2012, Dmek and
Banks publicly recommended that Student Life be re-organized consistent with Banks’s April plans.

Under Banks’s plan, CSU created five new jobs.”® These jobs were: 1) Assistant Dean of
Students for Student Activities; 2) Assistant Dean of Students for Student Organizations; 3)
Assistant Dean of Students for Student Engagement; 4) Coordinator of Student Activities; and 5)
Coordinator of Commuter Affairs & Student Center Pro grams.79

After the job descriptions for the five new positions were finalized, Drmek went back and

made additional changes to the job descriptions designed to exclude Liss and Russell from

1 jss, Tr. at 330:14-23; Liss, Tr. at 123-127, 328-330 & 332-334; Ex. 287. Liss, Tr. at 123-124 & 125. Liss met with
Vartorella on or around June 4 to discuss two issues, one of which was to tell him about the kind of treatment they were
receiving, including that Banks was using discriminatory language. Liss, Tr. at 125-127) The other issue addressed in
this conversation was whether Liss was required to follow Banks’s order to falsely reprimand Russell and Myers. Liss,
Tr. at 125-126). Vartorella told Liss that he had no recourse and was required to do as Banks ordered. Within this
conversation, Liss told Vartorella about the age-based comments Banks would make frequently. Liss, Tr. at 123-124.
Vartorella’s only response was to encourage Liss to discuss the issues with Banks’s supervisor, Drnek.
™ Liss, Tr. at 123:22-124:20.
B Liss, Tr. at 128-132, 331-332 & 334-343; Whyte, Tr. At 1549-1550; Ex. 304.
™ Russell, Tr. at 403-404 & 408-413; Vartorella, Tr. at 1422-1423.
3 See, e.g., Liss, Tr. at 127-128, 131, 133 & 344; Russell, Tr. at 410-412; Whyte, Tr. at 1582.
7 Banks, Tr. at 1100-1103; Ex. 80. Although the memo is dated Monday June 18, Banks testified that he wrote it on
June 15.
" Drnek Dep., 133:9-20. Drnek also testified:

Q. Okay. And at least by June 25th of 2012 you anticipated the -- the termination of Steve Liss; correct?

A. Tt hadn't been approved. It was the — it was the plan.

Q. And similarly, if we go to 5749, by June 25th 0f 2012 you were proposing the termination of Bill Russell;

correct?

A. Yes. (Dmek Dep., 130:8-16)
B 1iss, Tr. at 144-145.
" See generally Ex. 5, Banks, Tr. at 993-994),
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eligibility for the jobs.*® CSU admits that making changes in this manner violates Defendant
policy.®!

Banks then placed the younger Bergmann into the new position of Assistant Dean of
Students for Student Organizations without asking Bergmann to apply or interview.®? Banks
similarly placed the younger Johnston into the new position of Assistant Dean of Students for
Student Activities and Events without asking Johnston to apply or interview.®® The salaries for the
positions into which Bergmann and Johnston were placed were funded through elimination of Liss’s
and Russell’s positions.** The older Liss, Myers and Russell were not placed in any of the five new
positions. At or after their terminations, Liss and Russell were not offered any positions with
Defendant.¥’

In addition, Defendant’s discriminatéry conduct toward Liss is evident from the way Banks
treated Liss as compared to similarly situated younger workers. Banks testified:

Q. Okay. So out of your three direct reports, the only one who had to
put in a request was the old one, Steve Liss, right?

A. What do you mean a request?

Q. The only one who had to request a job in the reorganization was
your oldest member, Steve Liss, true?

A. True.

Q. And the only one out of your three direct reports who had to put in
an application was your oldest staff member, Steve Liss, right?

A. True.

sHekok

Q. And, in fact, the only one who was fired out of your three direct
reports was your oldest one, Steve Liss?

A. He was reorganized.

% McCafferty, Tr. at 821-822.
81 McCafferty, Tr. at 823, 826 & 829-831; Exs. 39 & 154.
%2 Banks, Tr. at 970-971 & 974-975; Vartorella, Tr. at 1327- 1329; McCafferty, Tr. at 849 & 854.
8 Banks, Tr. at 970-971 & 974-975; Vartorella, Tr. at 1327-1329; McCafferty, Tr. at 849 & 854.
8 McCafferty, Tr. at 833-835; Ex. 155.
8 Russell, Tr. at 467.
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Q. He was separated involuntarily, right? [***]
A. Correct.®
Banks further admits that he treated both Liss and Russell differently than two younger employees,
Bergman and Johnston, with respect to hiring/promotion:
Q. You gave Bergmann and Johnston jobs without a request or an
application, and that's different than how you treated Liss and
Russell?
MS. SIMMONS: Objection.
Q. True?
THE COURT: Overruled.
A. For the reorganization of the department, that is the way that Dr.
Dmek and I decided was the best way to move forward with the
department.
Q. Okay. So that's true?
A. Yes¥

- H. Defendant Considered the Ages of the Employees Terminated and the Ages of th
Employees Promoted. ‘

In the course of terminating Liss and Russell, Defendant created a chart identifying each

individual Banks terminated or promoted by age.?® Vartorella admitted that the chart constitutes an

evaluation of the employees being terminated, including Liss and Russell, based on their ages.®’

Defendant admits that the chart confirms that every staff member terminated was 50 or older and

that every person promoted and assuming those employees’ duties was 35 or younger.90

8 Banks, Tr. 973-75.

87 Banks, Tr. 977-78.

88 Vartorella, Tr. at 1321-1331; Ex. 6
8 Vartorella, Tr. at 1324.
 Vartorella, Tr. at 1331-1332.
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I. Drnek and Banks Lied to Obtain Approval of Plaintiffs’ Terminations.

On August 10, Drnek met with George Walker (then Defendant’s Interim Provost and VP
for Academic Affairs)®! for approval of Plaintiffs’ terminations. During the August 10 meeting,
Drnek falsely told Walker that the re-organization was based on the Cauthen Report.*?

Dmek provided Walker with a document detailing the “[r]eorganization [r]ationale,” which
included reasons which Banks had previously provided in writing to Drek. Drmek falsely told
Walker that Liss did not meet the minimum qualifications for the positions of: Assistant Dean for
Student Engagement, Coordinator for Student Activities, and Coordinator for Commuter Affairs &

93 Dmek told Walker that because Liss did not meet the minimum

Student Center Programs.
qualifications for these three positions, Defendant would have to conduct a search to find suitable
candidates.

CSU admits, however, that Dmek’s claims to Walker were false, and that Liss did meet the
minimum qualifications for Assistant Dean for Student Engagement, Coordinator for Student
Activities, and Coordinator for Commuter Affairs & Student Center Programs.” Liss not only met
the minimum qualifications for these three positions,” he also met the qualifications for each of the
lower-level coordinator positions.’® Nonetheless, CSU excluded Liss from five open positions for
which he was qualified based on Drnek’s lies to Provost Walker.”’

Drnek first falsely claimed to Walker that Liss did not have “three years administrative

experience maintaining/developing enterprise online student organization databases, e.g.

OrgSync.”®® The truth is that Drnek knew that Liss had more than four years working with Green

' Ex. 5, See, e.g., Drnek Dep., 66:21-25.

°2 Walker, Tr. at 735-737.

% Walker, Tr. at 711-712; Ex. 5.

% See, e.g., Liss, Tr. at 146-151 &155-164.

% See, e.g., Banks, Tr. at 1067 & 1099-1100.

% Vartorella, Tr. at 1338, 1340 & 1349.

7 Dmek Dep. 137:23-139:11 & 140:19-141:15.
% See Ex.5, CSU_00040.
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Room, Defendant’s effort to develop its own “web-based program similar to OrgSync™ and with
OrgSync itself.'® The pretext of this criteria is amplified by CSU’s decision to hire Jill Courson,
who admitted that she lacked the same qualification.®! CSU disqualified Liss by falsely claiming he
lacked 3 years of experience. For younger applicants, however, CSU falsely claimed that they were
qualified even though they admittedly were not qualified.

Dmek then falsely claimed that Liss should be fired because he lacked the minimum
qualification of “knowledge and experience in developing and implementing” leadership programs
with a focus on “social jus’tice.”102 At trial, however, Dmek admitted that this was false.'® Third,
Drnek informed Walker that Liss did not possess the computer and technological skills necessary
for the positions for which he applied, including, but not limited to the position of Assistant Dean of
Student Engagement. At trial, however, Dmek admitted this was false.'® Liss possessed ie
ability to travel and supervise groups; therefore, he was qualified for the position of Assistant Dean
of Student Engagement.'®®

Liss, therefore, met every one of the qualifications for the position of Assistant Dean of
Student Engagement. Nonetheless, with regard to each of five separate “minimum criteria”, Drnek

knowingly misrepresented Liss’s qualifications in order to force Liss’ termination from Defendant.

J. Defendant Refuses to Re-Hire X.iss and Russell Despite Their Qualifications:
Defendant Replaced Plaintiffs with Substantially-Younger Individuals.

Liss and Russell were qualified for all five of the positions within the Department of Student

Life that were open at the time they were terminated.'® Liss was ranked the same or higher in the

% Drnek Dep., 24:20-21.
10 Drnek Dep., 24:10-11, 135:10-18, 137:6-10. Once Dmek realized that that his testimony hurt Cleveland State he
tried to change his testimony:
Q. Okay. I thought we agreed earlier that Green Room was an online student organizational
database. I thought that's what your testimony was. Do you want to change that testimony?
A. Yes, I would.
1! Courson, Tr. at 1476-1477.
102 px 5, CSU-000040.
18 Drnek Dep., 132:23-133:5.(emphasis added)
1% Prnek Dep., 140:19-141:4.
19 Drnek Dep., 141:5-15. _
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interviewing process than the three substantially-younger individuals hired into the three open
positions within the Department of Student Life.!”” Defendant treated Liss and Russell differently
than it treated Bergmann and Johnston because it did not place Liss or Russell in the open positions
for which they were qualified.'®

Notwithstanding their greater qualifications, Banks hired three substantially-younger
individuals into the three open positions: Assistant Dean of Student Engagement Jill Courson (age
34), Coordinator for Student Activities Catherine Lewis (age 24), and Coordinator for Commuter
Affairs and Student Center Programs Melissa Wheeler (age 30).'%

In every instance, Banks hired a younger, less qualified candidate. Courson did not meet the
minimum requirement of 3 years of experience with student online databases. Further, Courson
“had no prior experience at a commuting or urban university before she was hired at Cleveland
State.”!!% In fact, Liss had successfully performed these duties at Cleveland State.

Similarly, Catherine Lewis (age 24) came straight out school and had almost no work
experience and was ranked lower than Liss.''" Neither Lewis nor Wheeler had the years or level of
experience that Liss and Russell possessed.'”” Russell was also qualified for the positions within
the Department of Student Life that were open at the time he was terminated.'”> Defendant cannot
dispute Plaintiffs’ -qualifications for any of the positions that were ultimately offered to the

substantially younger employees, including, but not limited to Courson, Lewis, and Wheeler.

16 See, e.g., Tr. at 146-151 & 164-167; 1339. 1341

7 Vartorella, Tr. at 1339-1341 & 1349-1350; Bergmann, Tr. at 1650.

1% See, e.g., Banks, Tr. at 977-978; Ex. G-1.

199 All ages are as of December 1, 2012, by which time the hiring decisions had been made. Vartorella, Tr. at 1330-
1331.

110 Banks, Tr. at 1098-99.

UL gy, 243; Vartorella, Tr. At 1341:2-22.

12 Exs. 78, 230, 242, 244 & 247.

13 Russell, Tr. at 435 & 468.
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Following Liss’s termination, Bergmann replaced Liss and assumed Liss’s duties and
responsibilities.114 Following Russell’s termination, Courson replaced Russell and assumed
Russell’s duties and responsibilities.!"?

K. Defendant Knew That Russell Had Plans To Take FMLA Leave.

1. Russell’s Health Conditions Were Well Known Because Russell Has Suffered A
Heart Attack While At a Defendant Function.

Russell suffered a heart attack at a Defendant function in October 2011.}*° He took 10
weeks of FMLA leave in connection with his October 2011 heart attack. In 2012, Russell learned
that he would need shoulder surgery. He underwent cardiac testing in advance of the surgery.

2. Banks Knew of Russell’s Need For FMLA Leave Before He Recommended
Termination Because He Discussed It With Liss.

Banks was aware that Russell needed surgery in 2012 and that he would require FMLA
leave for the surgery.'!” Banks was aware of Russell’s need for FMLA leave prior to making the
decision to terminate Russell.'"* In “March or Apri)”, Liss told Banks that Russell needed shoulder
replacement surgery and “that the goal would be to have shoulder surgery probably late summer or
early fall. And we — we talked about that on numerous occasions just in terms of, is it — will Bill be
away for an extended period and that kind of thing”'"®

3. Banks Discouraged, Disparaged And Interfered With Russell’s Need For Medical
Leave.

In May 2012, Russell submitted his application for FMLA leave and was waiting for
approval.'’® Dmek was aware that Russell needed surgery in 2012 and that he would require

FMLA leave for the surgery.”*' On June 27, Russell met with Drnek:

114 Banks, Tr. at 1117 & 1327.

115 Russell, Tr. at 438-439.

116 Russell, Tr. at 419.

Y77 iss, Tr. at 133-137; Russell, Tr. at 412-413 & 416-419; Banks, Tr. at 1052-1055.
181 jss, Tr. at 133-137; Russell, Tr. at 412-413.

199 jss, Tr. 135:18-24.

120 Russell, Tr. at 421:2-10; Ex. 316.

2 Russell, Tr. at 412.
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And I went in and I said, Jim, you know what I’'m going through, you
know my FMLA is coming up, you know I’ve got these health issues .
. . You know this isn’t right, you know this is discriminatory, you
know 11217e’s affecting — trying to affect me because he wants me to
retire. ™

Drnek and Russell then met with Banks. Instead of supporting his need for FMLA leave, Banks
discouraged, disparaged and interfered with Russell’s FMLA rights:

The dean explained why I was there, that I wanted to get rid of the —
that I had complaints about being discriminated against, that I had
health concerns, and he emphasized the health concern. Willie looked
at me, leaned forward, leaned at me and said, “I think Bill should go
back to his office and get healthy.” And that’s a quote.'?

Russell needed surgery. But rather than support his need, Banks’ hostility toward leave was evident

in his comment that “Bill should go back to his office and get healthy.” Banks’ hostility is also

shown by his instructions to Liss to not accommodate any of Russell’s medical conditions.'**

4. Defendant Fired Russell Five Days After His FMLA Leave Was Approved.

Russell was medically approved for the surgery by July 2012."*° Russell scheduled the
surgery for September 2012. On August 31, 2012, CareWorks approved Russell’s FMLA leave.!2
CareWorks sent Vartorella an email notifying him of Russell’s “new claim”, approving Russell’s
FMLA leave and indicating that “he has at least 280.hours of available time.”"*’ Despite months of
‘prior reorganization discussions without action, five days after Russell’s FMLA was approved,

Defendant fired Russell.'? -

122

“* Russell, Tr. at 412:12-20.

13 Russell, Tr. at 413:12-19.

141 jss, Tr. at 137; Banks, Tr. at 1056.
125 Russell, Tr. at 599.

126 £x. 316.

27 Vartorella, Tr. at 1392; Ex. 361.

128 yartorella, Tr. at 1393;



5. Defendant Refused To Grant Russell FMLA Leave Unless Russell Waived All of
His Rights. :

Vartorella never inquired as to whether Russell’s FMLA rights were being violated.!?’

Defendant offered Russell the time for his surgery and the right to FMLA leave if he waived his

claims to age discrimination and other employment issues.'*

Q. Okay. And Cleveland State said that they would allow him enough
time to have the surgery and take the medical leave if he agreed to
waive his claims for age discrimination and other
issues, correct?

A. Correct.

Q. And if he did not agree to waive his claims, Cleveland State would
not enlarge any period of time to allow him to take medical leave,
correct?
A. Correct.'*!
Defendant violated Russell’s FMLA rights by conditioning approval of his medical leave on Russell
waiving his claims for age discrimination. Russell did not execute a release, of course, and thus

Defendant terminated his employment before he was able to take leave for his needed surgery.

III. LAW & ARGUMENT

A. Standard of Review.

This Court must evaluate Plaintiff’s objections to the magistrate’s decision through a de -
novo review of the evidence and record.'*

The ultimate issue in cases alleging age discrimination under R.C. Chapter 4112 is whether
the adverse employment action was motivated, at least in part, by discriminatory intent.'** Plaintiffs

need only prove their case by “the greater weight of the evidence.”®* In discrimination cases,

129 yartorella, Tr. at 1415.

130 Vartorella, Tr. at 1419.

B! vartorella, Tr. at 1419:6-16.

132 McNeilan v. Ohio State Univ. Med. Ctr., 2011-Ohio-678, § 19 (10th Dist.)

133 Columbus Civ. Serv. Comm. v. McGlone, 82 Ohio St.3d 569, 571, 1998 Ohio 410, 697 N.E.2d 204 (1998).
13* Ohio Jury Instructions, § CV 533.03. See also § CV 533.05 (2012).

21



plaintiffs do not have to prove that age was the only reason for the adverse employment action.'*’
Plaintiffs only need to show that age “made a difference” in Cleveland State’s treatment of
Plaintiffs.!* There may be more than one reason for the Defendant’s decisions.'*” Because there is
overwhelming evidence that age repeatedly “made a difference,” the Court should find in favor of
Plaintiffs on their age discrimination claim, and should determine Plaintiffs’ damages.

B. Plaintiffs Proved Age Discrimination Through Both Direct and Indirect Evidence.

R.C. 4112 prohibits employers from discriminating based on age when making employment

decisions.’*

There are two primary methods for proving discriminatory intent: the “direct”
evidence method and the “indirect” evidence method.!*® A plaintiff may pursue his evidentiary
burden under either method, or under both.*°

Under the direct evidence method, a plaintiff may offer “evidence of any nature”—direct,

circumstantial, or statistical—to “directly” prove the ultimate issue of unlawful intent.'!

Here,
Plaintiffs’ direct evidence will include Cleveland State’s testimony that there is a “100 percent
correlation” between the age of employee and termination. Importantly, “‘direct evidence’ refers to

a method of proof, not a type of evidence.”* This method differs from the indirect evidence

method, which uses a multi-factor burden-shifting scheme to “indirectly” prove unlawful intent by

133 Ohio Jury Instructions, § CV 533.03.

136 Ohio Jury Instructions, § CV 533.03.

37 Ohio Jury Instructions §§ CV 533.03, CV 533.05 (2012); Ohio Rev. Code § 4112.02(A); Cleveland Civil Service
Comm. v. Ohio Civil Rights Comm., 57 Ohio St.3d 62, 66 (1991); Price Waterhouse v. Hopkins, 490 U.S. 228, 240-41
(1989); Gross v. FBL Financial Services, Inc. 129 S.Ct. 2343 (2009); see also Desert Palace, Inc. v. Costa, 539 U.S. 90
(2003); In re Lewis, 845 F.2d 624 (6th Cir. 1988).

8 R .C. 4112.02(A). Courts have generally adopted the federal procedural framework for proving discrimination claims
when analyzing Ohio’s prohibition against employment discrimination. See, e.g., Plumbers & Steamfitters Joint
Apprenticeship Committee v. Ohio Civil Rights Com., 66 Ohio St. 2d 192, 196, 421 N.E.2d 128, 131 (1981); Ahern v.
Ameritech Corp., 137 Ohio App.3d 754, 769, 739 N.E.2d 1184, 1194 (2000).

%9 Mauzy v. Kelly Services, Inc., 75 Ohio St.3d 578, 581-86, 664 N.E.2d 1272, 1276-79 (1996).

40 See Mauzy, 75 Ohio St.3d at 581-86,

! Mauzy, 75 Ohio St.3d at Syllabus 1.

2 Id. (emphasis added). The Mauzy court, in clarifying the meaning of “direct evidence™ as it is used in reference to
the “direct evidence method,” emphasized that the term “is, in a sense, a misnomer.” Id at 586. It does not refer to
“direct evidence” as the term is traditionally used relative to circumstantial evidence, i.e., it does not refer to that type of
evidence from which the factfinder need not draw any inference to establish the fact for which the evidence is offered.
Id.
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eliminating common legitimate motives.'* Importantly, and contrary to the evidentiary segregation
the Decision undertakes, all evidence presented by the Plaintiffs may be used to prove
discrimination directly, and also to prove discrimination indirectly, or through inference.
Accordingly, the Court must analyze all evidence presented by Plaintiffs under both methods of
proof, which the Decision fails to do.

C. The Decision Ignored Overwhelming Evidence of Age Discrimination in Erroneously

Recommending that the Court Rule in Favor of Defendant on Plaintiffs’ Claims of Age
Discrimination.

At trial, Plaintiffs proved that Cleveland State made at least six separate discriminatory
decisions including:
1. Terminating Iiss and Russell in _a Sham “Reorganization”:

Implementing a reorganization that terminated only older workers, Liss and
Russell and promoted only younger workers (Johnston and Bergman);

2. Assistant Dean for Student Organizations: Promoting the younger
Johnston without request and without considering or allowing the older Liss
or Russell to apply;

3. Assistant Dean for Student Activities: Promoting the younger Bergman
without request and without allowing the older Liss or Russell to apply;

4. Assistant Dean for Student Engagement: Hiring the younger Courson
(who did not satisfy the minimum requirements) while declining tc promote
or reassign Liss or Russell (the way that the younger Johnston and Bergman
were treated).

5. Coordinator for Student Activities: Hiring the younger less qualified -
Wheeler while declining to promote or reassign Liss or Russell (the way that
the younger Johnston and Bergman were treated).

6. Coordinator for Commuter Affairs/Greek Life: Hiring the younger less-
qualified Lewis while declining to promote or reassign Liss or Russell (the
way that the younger Johnston and Bergman were treated).

In every one of these discrete decisions, Cleveland State selected younger workers and discriminated
against the older Plaintiffs and their peers. Defendant admitted at trial that there is a 100% correlation

between the age of the employee and the replacement by a younger worker.'**

' Id at 581-585.
1 Vartorella, Tr. at 1331:21-1332:8. Drnek Dep., 79:13-19.
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D. The Decision Incorrectly Concluded that Plaintiffs Did Not Present Direct Evidence of
Age Discrimination.

1. The Decision Ignored Direct Evidence that Defendant Illegally Considered Age
as a Factor in Terminating Liss and Russell.

Steve Vartorella, Cleveland State’s HR Representative for the Department of Student Life,
testified that age was a factor that Cleveland State considered in terminating Liss and Russell, and
promoting the younger Bergman and Johnston:

Q. Yes. It’s true that Cleveland State looked at the age of the
people to be hired and the people to be promoted as factors that
they considered in the review process for the terminations and the
reorganization, correct?

A. Correct, with the exception of “hired,” that was not determined at
that point in time.

Q. Okay. “Promotion” would be a better word?
A. Correct.'®
Cleveland State admits that it considered age as factor in the reorganization. As shown below, in
every case the consideration of age was a negative factor.

One need only compare the ages of terminated employees to the ages of promoted workers
to understand that Defendant’s consideration of age constituted age discrimination. 100% of the
workers terminated were over the age of 50.1% In contrast, 100% of the individuals promoted or

replacing older workers, like Liss and Russell, were under the age of 35.*” CSU also admitted that

only younger workers were promoted:

Q: And as between those two columns, it’s true that there’s 100
percent correlation between the age of the person being laid off being
over the age of 50 and the age of the person assuming most of the
duties as being aged 35 or younger correct?

A: That is correct.

145 Vartorella, Tr. at 1382:2-11 (emphasis added).
16 Vartorella, Tr. at 1331:12-16.
"7 Vartorella, Tr. at 1331:17-20.
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Q: Okay. And just on the face of Exhibit 6, it’s true that anyone
who was over the age of 50 is being replaced for most of their duties
by someone under the age of 35, correct?

A: Correct. '

Vartorella incredibly admitted that CSU specifically used age as a factor in reaching the termination
decisions of Liss and Russell: “[I]n each instance, the employees who were being laid off were
evaluated with respect to their age.”149

These admissions of Defendant establish, without inference, that Defendant made its
decisions to terminate Liss and Russell, and not promote them or transfer them into open positions
for which they were qualified, illegally because of age. Defendant admits that in terminating and

not rehiring Liss and Russell, they were “evaluated with respect to their age,”'>°

and that their ages
were “factors that [CSU] considered...”®! The ages of all employees terminated and of all
employees promoted or hired show that when considering age, Defendant without exception chose
to terminate older individuals like Liss and Russell, and retain or hire substantially younger
individuals.

. . . . . 2
The Decision does not address or evaluate this evidence in any way.!*?

However, upon
review, Defendant’s admissions that it considered Liss’s and Russell’s ages in terminating and not
rehiring them are direct evidence of age discrimination that require a finding in their favor on their

claims of age discrimination.

2. The Decision Incorrectly Concluded that Defendant’s Age-Related Comments
Were Not Direct Evidence of Discrimination.

Liss and Russell presented overwhelming direct evidence of age bias by Defendant, which

requires a finding in their favor of age discrimination. Cleveland State’s conduct and comments

8 Vartorella, Tr. at 1331:21-1332:8; Drnek Dep., 79:13-19.
19 Vartorella, Tr. at 1326:16-19 (emphasis added).

130 vartorella, Tr. at 1326:16-19.

! yartorella, Tr. at 1382:2-11 (emphasis added).

12 Decision, pp. 7-13 (discussing direct evidence).
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reflecting age-based stereotypes constitute additional direct evidence of age discrimination.!”
Direct evidence includes empldyer remarks that “reflect a discriminatory attitude” or that
demonstrate a “discriminatory animus in the decisional process.”!*

Banks decided to terminate Liss and Russell,'> and also to exclude them and other older
workers into the five new positions, while simultaneously promoting younger workers.!*® Banks
frequently used discriminatory language in the workplace during the very same months he planned
to fire Liss and Russell. Banks used ageist langnage to refer to older employees, stating, “you can’t
teach old dogs new tricks.”®’ Banks described the older employees as “elephants”'*® and “old
fashioned,” and denigrated their programs as “out-dated.”’” Banks made these comments
regarding older staff “pervasively” and specifically in March, April and June 2012.}° Banks also
invoked ageist stereotypes in Liss’s work evaluation, stating that Liss needed to be more “up to date

in his work,” “embrace technology, and to serve the “newer generation of students,” as his staff

“has difficulty dealing with change.”"®!
Banks admitted that his views represented age-based stereotyping. Banks admitted that his

remarks at CSU were based on the belief that “the newer generation communicates one way and the

13 See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 251, 109 S. Ct. 1775, 1791 (1989) (holding performance
criticisms voiced while the plaintiff was being considered for a promotion that were based in common stereotypes
permitted the inference that discrimination was the motivating factor behind the denial of the promotion, even if the
criticisms were true).
154 Kneibert v. Thomson Newspapers,129 F.3d 444 (8th Cir. Mo. 1997) quoting Beshears, 930 F.2d at 1354
133 Ex. 2. See also Banks’ testimony supra.
1% Vartorella, Tr. at 1318-19.
57 Liss, Tr. at 95-97.
158 1 iss, Tr. at 103-105; Russell, Tr. at 535-536
159 See, e.g., Liss, Tr. at 323 & 342.
197 jss, Tr. at 90-93; Russell, Tr. at 401-404.
161 Ex. 56. The Decision excerpts Banks’s comment regarding technology in finding that Banks’s evaluation comments
are not evidence of age discrimination, but specifically excludes and does not weigh Banks’s comments regarding a
“newer generation of students” and adapting to change. Banks’s comments, which are nothing more than age-based
stereotyping about the inability of older workers to work with younger clientele, are evidence of age discrimination
ignored by the Decision. LAW???
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older generation communicates in a different way.”!% Critically, Banks then admitted that his
generalization about older workers was “absolutely” inappropriate.”6>

Banks’ remarks demonstrate an unabashed preference for a younger workforce.
Discriminatory statements made by individuals who are meaningfully involved in an employment
decision are highly probative of discriminatory intent.'** Discriminatory remarks are also relevant
to managerial attitudes over time and “reflect a cumulative managerial attitude among the
defendant-employer’s managers.”®> The Sixth Circuit has held that:

evidence of a corporate state-of-mind or a discriminatory atmosphere is not rendered

irrelevant by its failure to coincide precisely with the . . . timeframe involved in the

specific events that generated a claim of discriminatory treatment. This is especially

true when the discriminatory statement is “not an off-hand comment by a low-level

supervisor” but a remark by a senior official evidencing managerial policy.166

The Magistrate’s determination that Banks’s comments are not evidence of discrimination
because they were not made regarding the decision-making process is contrary to Sixth Circuit

157 Banks’s comments need not concern the termination decision itself; rather, his age-

precedent.
based comments made contemporaneously and near the time the decision was made renders them
direct evidence of discrimination under Ercegovich. LAW ABOUT ADAPT TO CHANGE AND
NEW GENERATION???

Moreover, while the Decision separates the remarks from the reorganization decision, the
remarks were made contemporaneously. Banks made these comments regarding older staff

“pervasively” and specifically in March, April and June 2012.)% In April 2012 — during the same

time period that Banks made regular and pervasive ageist remarks — he set to the task of terminating

12 Banks, Tr. at 931.
163 Banks, Tr. at 932. The Decision’s conclusion that these remarks are not age-related contradicts Banks’s own
admission about the implicit age bias in his comments. Decision, pp. 10-12.
184 Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344,355 (6th Cir. 1998) (following Wells v. New Cherokee
Corp., 58 ¥.3d 233, 238 (6th Cir. 1995)).
165 71
16 Id (emphasis added) (internal ™ and quotations omitted).
167 Decision, pp. 12-13. :
168 1 iss, Tr. at 90-93; Russell, Tr. at 401-404.
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his older employees through the pretense of a “reorganization.” By April 24, 2012, Banks had

189 Banks’s remarks are thus

designed the re-organization of the Department of Student Life.
relevant for showing his discriminatory views at the same time he decided to terminate Liss and
Russell.

Statements like Banks’s stand “alone as proof of the existence of a discriminatory motive
without requiring any inferences.””° Banks’s comments: 1) were made by the person who designed
the reorganization; 2) were made in the workplace; 3) concerned specific employees; 4) related to
their work performance; 5) reflected a bias against older workers and an adoption of discﬁﬁﬁnatory
ageist stereotypes; and 6) occurred contemporaneously with the decision to terminate the older
workers and promote the younger workers. Banks made these ageist comments “pervasively”,
including during February, March, April and June. ' Thereafter, even though Greek Life had
grown ten-fold without a single alcohol or sexual misconduct charge, and provided 7,000 service
hours of service, Banks fired all staff associated with the programs, including Liss and Russell to

. 2
serve a “newer generation” of students.’

E. The Decision Incorrectly Determined that Plaintiffs Failed to Prove Age
Discrimination through Indirect Evidence.

The Decision correctly determined that both Liss and Russell successfully established their
prima facie cases.

1. Plaintiffs Proved Their Prima Facie Cases for Both Their Termination and
Failure to Hire Claims.

A plaintiff establishes a prima facie case of discrimination by showing (1) the employee is
within the statutorily-protected class, (2) the employee was qualified for the position at issue, (3) the

employee was discharged or not selected for hire, and (4) additional direct, circumstantial or

169 Banks, Tr. at 951, 954-955, 993-994 & 1011; Ex. 2.
I 714 at 119.

1711 iss, Tr. at 90, 93-94.

172 Banks, Tr. at 923:12-16; Exh. 56.
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173

N
statistical evidence tending to indicate discrimination.

A plaintiff satisfies the fourth prong by
demonstrating that a comparable, non-protected person was treated better, replaced the plaintiff, or

174

was selected for the open position at issue. “Establishing a prima facie case ‘creates a

presumption that the employer unlawfully discriminated against the employ’ee.”’175

There is no dispute as to prong one: Liss was age 50, Russell was age 66.1" As to prong
two, Cleveland State admits Liss and Russell were qualified for the positions from which they were
terminated, and in fact gave both Liss and Russell outstanding annual evaluations.!”” Liss was also

178

qualified for all five new positions.” Russell was also qualified for all open positions, including

the new job taken by his replacement and to be the new Coordinator of Commuter Affairs and

Greek Life — duties that he had performed successfully previously.'”

There is also no dispute as
to prong three: Liss and Russell were both discharged. They were also subjected to discriminatory

.scrutiny and review, and were treated differently from younger employees when they were ﬁot
considered for reassignment or rehire into any of the five newly created positions.

Liss and Russell satisfy the fourth prong as to each independent adverse employment action
because they were treated differently than younger comparable workers Bergman and Johnston,
effectively replaced by Bergman and Johnston, and not selected for any open position, into which
Defendant placed younger employees.

Cleveland State’s termination of Liss and Russell, but not Bergman and Johnston, also

satisfies the fourth prong by showing that younger comparators outside the protected group were

'3 Lennox Indus. v. State Civ. Rights Comm'n, 1999 Ohio App. LEXIS 6491, 15-16 (Ohio Ct. App., Franklin County
Dec. 28, 1999) citing Ercegovich v. Goodyear Tire & Rubber Company (1998), 154 F.3d 344, 350
17 Lennox Indus. v. State Civ. Rights Comm'n, 1999 Ohio App. LEXIS 6491, 15-16 (Ohio Ct. App., Franklin County
Dec. 28, 1999) citing Ercegovich v. Goodyear Tire & Rubber Company (1998), 154 F.3d 344, 350, sce also Bowditch
v. Mettler Toledo Int’l, Inc., 2013-Ohio-4206, P15 (Ohio Ct. App., Franklin County Sept. 26, 2013) quoting Mitchell v.
Toledo Hosp., 964 F.2d 577, 582-83 (6th Cir.1992);Clark v. Dublin, 10th Dist. No. 01AP-458, 2002-Ohio-1440.
5 Bowdiich v. Mertler Toledo Int’l, Inc., 2013-Ohio-4206, P15 (Ohio Ct. App., Franklin County Sept. 26, 2013)
quoting Williams v. Akron, 107 Ohio St.3d 203, 2005-Ohio-6268, q 11, 837 N.E.2d 1169, quoting Texas Dept. of
ggmmunity Affairs v. Burdine, 450 U.S. 248,254,101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981)

Ex. 6.
7 Drnek Dep. 28:14-20; Ex. 57 & 59.
'8 1 iss, Tr. at 163-167.
17 Russell, Tr. at 438-440 & 468.
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treated better — much better, they kept their jobs and were promoted without application — than were
Plaintiffs. Liss was qualified for all five positions but was not even considered. Instead, unlike
Bergman and Johnston, he was not given any job — even the lower coordinator positions — without
application, interview or request. Russell was also denied the opportunity to be reassigned without
request into: 1) his replacement’s job, or 2) the lower coordinator positon for commuter affairs and
Greek Life. By not even considering the older workers for reassignment, Drnek conceded that he

“did not hold Jamie Johnston and Bob Bergman to the same standards that [he] held Steve Liss and Bill

Russell.”180

After eliminating their jobs and refusing to reassign them like the younger staff, Cleveland
State engaged in a separate additional set of discriminatory employment actions. Cleveland State
hired younger unqualified and less qualified workers to fill the positions of 1) Assistant Dean of
Student Engagement; 2) Coordinator of Student Activities; and 3) Coordinator of Commuter Affairs
and Greek Life. Cleveland State, after determining that Liss was qualified for each of these three
other positions did not treat him like Bergman and Johnston but instead denied him rehire in favor
of new employees under the age of 35, who had substantially less experience. Similarly, Russell
was replaced by Jill Courson, under the age of 35, who did not meet the minimum required
qualification of having prior experience at an urban and commuter institution. Thus, Plaintiffs have
established a prima facie case on each of these three categories of discriminatory employment
actions.

A prima facie case creates a presumption of intentional discrimination.’®® Here, Liss and
Russell have proven intentional age discrimination through their prima facie case as well as with an
avalanche of “direct, circumstantial and statistical evidence of discrimination.”  Establishing the

first three elements of the prima facie case and any version of the fourth raises a presumption of

'8 Drnek Dep., 244:14-17.
81 Mauzy v. Kelly Servs., 75 Ohio St. 3d 578, 584 (Ohio 1996), citing Teamsters v. United States, 97 S. Ct. at 1866, 52
L. Ed. 2d at 429 n. 44
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