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~ STATE OF OHIO’S MOTION TO HAVE PRE-JUDGMENT
INTEREST AND THE APPEALABILITY OF A FINAL JUDGMENT
IN THIS CASE DETERMINED BY A JUDGE

This case involves a claim by the General Contractor for more money beyond their lump
sum contract bid to build the new dormitories on the State of Ohio’s campus for the Deaf and

Blind.
Plaintiff General Contractor chose to request a Referee and not a Trial J udge of this Court
to hear their claim pursuant to R.C. §2743.03 (C)(3) which states in pertinent part:

When any dispute under division (B) of section 143.12 of the Revised
Code is brought to the court of claims, upon request of either party to the
dispute, the chief justice of the supreme court shall appoint a single referee
or a panel of three referees. The referees need not be attorneys, but shall
be persons knowledgeable about construction contract law, a member of
the construction industry panel of the American arbitration association, or
an individual or individuals deemed qualified by the chief justice to serve.
No person shall serve as a referee if that person has been employed by an
affected state agency or a contractor or subcontractor involved in the
dispute at any time in the preceding five years. Proceedings governing
referees shall be in accordance with Civil Rule 53, except as modified by
this division. The referee or panel of referees shall submit its report,
which shall include a recommendation and finding of fact, to the judge
assigned to the case by the chief justice, within thirty days of the
conclusion of the hearings. Referees appointed pursuant to this division
shall be compensated on a per diem basis at the same rate as is paid to
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judges of the court and also shall be paid their expenses. If a single
referee is appointed or a panel of three referees is appointed, then, with
respect to one referee of the panel, the compensation and expenses of the
referee shall not be taxed as part of the costs in the case but shall be
included in the budget of the court. If a panel of three referees is
appointed, the compensation and expenses of the two remaining referees
shall be taxed as costs of the case.

A trial was held and the Referee appointed pursuant to the above statute has issued his
report and recommendation. His work is now done.

Since the Referee issued his recommendation, the Plaintiff has filed a Motion for Pre-

'Judgment Interest and also that the final judgment in this case be immediately appealable. Both

of these Motions exceed the limited statutory authority of the Referee. Accordingly, they are not
matters for the Referee but rather are matters for the Trial J udge to decide.

Both the application of pre-judgment interest and the determination of whether a
judgment is final and appealable are matters of statutory interpretation beyond the limited
authority of the Referee in this case to make a recommendation regarding Plaintiff’s construction
claim. Accordingly, the State of Ohio hereby moves that these matters be heard by a Trial Judge
of the Court of Claims.

Respectfully submitted,
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Ohio AtTO S
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Assistant Attorneys General

Court of Claims Defense Section
150 East Gay Street, 18" Floor
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing State of
Ohio’s Motion to Have Pre-Judgment Interest and the Appealability of a Final Judgment
in this case determined by a Judge was served upon via electronic and regular U.S. Mail, postage
pre-paid, this M day of October, 2015 upon the following;

Donald W. Gregory (0021791)

Michael J. Madigan (0079377)

Peter A. Berg (0092283)

Kegler Brown Hill & Ritter Co., LPA
65 East State Street, Suite 1800
Columbus, Ohio 43215

Tel: (614) 462-5400/Fax: (614) 464-2634
dgregory@keglerbrown.com
mmadigan@keglerbrown.com
pberg@keglerbrown.com

Counsel for Plaintiff/Counter Defendant
TransAmerica Building Company, Inc.

David M. Rickert (0010483)

Dunlevey, Mahan & Furry

110 North Main Street, Suite 1000
Dayton, Ohio 45402

Tel: (937) 223-6003/Fax: (937) 223-8550
dmr@dmfdayton.com

Counsel for Third-Party
Defendant/Plaintiff

Steed Hammond Paul, Inc. dba SHP
Leading Design

Bradley J. Barmen (0076515)

Mannion & Gray Co., LPA

1375 E. 9" Street, 16" Floor

Cleveland, Ohio 44114

Tel: (216) 344-9422/Fax: (216) 344-9421
bbarmen@manniongray.com

Counsel for Fourth-Party Defendant
Berardi Partners, Inc.

Craig B. Paynter (0023419)

James D. Abrams (0075968)

Celia M. Kilgard (0085207)

Taft, Stettinius & Hollister LLP

65 East State Street, Suite 1000
Columbus, Ohio 43215

Tel: (614) 221-2838/Fax: (614) 221-2007
cpaynter@taftlaw.com
Jjabrams@taftlaw.com
ckilgard@taftlaw.com

Counsel for Third-Party Defendant/Plaintiff

" Lend Lease (US) Construction, Inc.

Steven G. Janik (0021934)

George H. Carr (0069372)

Janik LLP

9200 South Hills Boulevard, Suite 300
Cleveland, Ohio 44147

Tel: (440) 838-7600/Fax: (440) 838-7601
steven.janik@janiklaw.com
george.carr@janiklaw.cm

Counsel for Fourth-Party Defendant

G. Stephens, Inc.

CRAIG D. BARCLAY (0023041)



