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IN THE OHIO GOURT OF CLAIMS 
I 

STATE OF OHIO 
I 
I 
I 

DAVID A. BENTKOWSKI i ) CASE NO. 2014-00651 
: ) 

2015 JUN 25 Ar-i 10: 19 

Plaintiff, ii ) JUDGE·PATRICK M. McGRATH 
I ) 

vs. 'r ) 

! ) 

OHIO LOTTERY COMMISSION 
1 

) 

' ) 

Defendant. ! ) 
! 

! 
' 
' 

'I 

:I 
MOTION FOR ENLARGEMENT OF 11IME TO FILE BRIEF AND EVIDENCE IN 

OPPOSITION TO THE OHIO LOTTERY COMMISSION'S 
I 

MOTION FOR SUMMARY JUDGMENT 
i 

David A. Bentkowski, through his und~rsigned counsel, respectfully moves this Court for 
I 
I 
I 

a 21-day enlargement of time to file his briefahd evidence in opposition to the Ohio Lottery 
I 

Commission's Motion for Summary Judgment! for the reasons set forth in the attached 
! 

memorandum and affidavits. 
X.T ,'~'-.·~~ ~;- i 

Respect~lly submitted, 

I 

~~_-N_G_L_I-SH ____________ _ 

Law Offibes of Brent L. English 
820 West Superior Avenue, 9th Floor 

I 

Cleveland, Ohio 44113-141 
I 

(216) 781-9917 
(216) 78~-8113 (fax) 
benglish@englishlaw.com 
Sup. Ct. Reg. 0022678 

I 
Attorney for Plaintiff, David A. Bentkowski 

! 



MEMOLDUM 
The Ohio Lottery Commission:iii\;!!.a ~otioq fl!,r ~Jjillmary judgment on J one I, 2015. 

i .... ..._, .,,n.....r>r' 

Plaintiff has been given until June 24, 2015 to fie his brief in opposition and a non-oral hearing 
I 

is scheduled for June 26, 2015. Plaintiff needs hdditional time to complete three depositions 
I 

i 
I 

which are essential to his ability to oppose the ~ottery Commission's motion for summary 
! 

judgment. 
I 

Plaintiffs deposition was scheduled fo~ June 10, 2015. However, Plaintiffs wife 
' 

unexpectedly went into labor at about 5:00a.m!. on June 10, 2015, necessitating rescheduling of 
i 
I 

the deposition. Three depositions of Ohio LottJry Commission employees were scheduled for 
I 

June 17, 2015 but were continued at the connJission's request. Counsel are working on new 
I 

dates. 

To facilitate the three depositions that Plaintiff needs, he filed an unopposed motion to 

extend the discovery cutoff on May 21, 2013 a~d requested an enlargement of the discovery 
I 

period to June 30, 2015. That motion was granied on June 14, 2014. 
I 

Plaintiff is prepared to complete the thrbe depositions by June 30, 2015 (the new 
I 
I 

discovery deadline), provided the Lottery ConJnission's counsel is available. Plaintiff will need 
. -· I 

transcripts of those depositions, which will~tak~ ten (.fo) days to provide. Thus, he respectfully 

requests that he be granted until July 15,2015 ~o file his brief and evidence in opposition to the 
I 

pending motion for summary judgment. 

Ohio R. Civ. Proc. 56(F) pertinently provides as follows: 

(F) When affidavits unavailable 
Should it appear from the affidavits of !a party opposing the motion for summary 

I 

judgment that the party cannot for sufficfent reasons stated present by affidavit facts 
essential to justify the party's opposition, the court may refuse the application for 
judgment or may order a continuancb to permit affidavits to be obtained or 
discovery to be had or may make such dther order as is just. 

! 

i 
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I 

The Lottery Commission's motion for Jummary judgment claims that Plaintiff does not 
I 

have a valid public policy claim for unl'aWful d~schatge. because its public policy was not 
' - . 

sufficiently "manifested" and it was not motivated by conduct related to the policy in wrongfully 

discharging the Plaintiff. Further, it claims that: Plaintiff cannot show instances of bias against 

him sufficient to give rise to a retaliation claim~ 

Plaintiff needs to depose the three indi~iduals he has identified to establish the facts 
I 

i 
sufficient to overcome the motion for summar~ judgment. The facts are, in the main, exclusively 

I 

within the province of these witnesses. Moreo~er, the Lottery Commission has not yet responded 

to Plaintiffs Request for Production of Documents propounded in April 20 15 and due on May 

27, 2015. 

These facts are verified in the attached affidavits of the Plaintiff and of his counsel and 
I 

I 
I 

justify an extension of time to file the opposition to the motion for summary judgment. 
! 
I 

RespectfUlly submitted, 

! 

~~~~~E-N-GL-1-SH ________ __ 
LAW OFFiCES OF BRENT L. ENGLISH 

Attorney for Plaintiff, David A. Bentkowski 
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I 
CERTIFICATE OF SERVICE 

I 
I 

I certify that a true and complete copy rlf Plaintiffs Motion for Enlargement of Time to 
... I ... 

File Brief and Evidence in Opposition to Summary Judgment was served by first class U.S. Mail, 
I 
I 

postage prepaid and by e-mail upon Randall Knutti, Esq., Assistant Attorneys General, 150 East 

Gay Street, 25th Floor, Columbus, Ohio 43215,:randall.knutti@OhioAttomeyGeneral.gov on this 

.z~1Jay of June 2015. 

~~N_G_L-IS_H ________ _ 

Attorney for Plaintiff, David A. Bentkowski 
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STATE OF OHIO ) 
) 
) 

' I 

ss. AFFIDAVIT 
COUNTY OF CUYAHOGA 

Brent L. English after being duly sworri, states as follows: 

1. I am counsel for the Plaintiff, David A. Bentkowski, in Court of Claims Case No. 

2014-00651. 

' 

2. I have personal knowledge of the facts set forth herein and am competent to 

testify to those facts. 

3. My client's deposition was sche~uled to take place in this case on June 10, 2015. I 

met with my client for several hours the day be'fore. However, at about 5:00 a.m. on June 10, 

2015 I received a text message.d that my client's wife went into labor with their first child and, 

as a result, I was asked to reschedule the deposition as my client was obligated to be with his 

wife. 

4. Depositions of three Ohio Lottery Commission employees with knowledge of 

pertinent facts were scheduled to take place in this case on June 17, 2015. However, those 

depositions were continued at opposing counsel's request. 

5. After consultation with my client, I cannot adequately respond to the contentions 

in the Lottery Commission's motion for summary judgment without first obtaining the 

deposition testimony of three witnesses from the Ohio Lottery Commission and without having 

responses to the request for production of documents I submitted to opposing counsel, or about, 

April17, 2015. 

6. Many of the essential facts needed to respond to the motion for summary 

judgment need to come from the witnesses who have been noticed for deposition and from the 

documents I requested on behalf of my client but which have not yet been supplied. 



7. I thus request an additional21 d:ays within which to file my client's opposition to 

the Lottery Commission's Motion for SummarY Judgment. 
I 

Affiant further sayeth naught. 

SWORN TO AND SUBSCRIBED before me, a Notary Public, by Brent L. English on 
the)Y day of June 2015. 

MEGAN BARKER 
NOTARY PUBUC ·OHIO 

ddt~~ 
Print na.t11e: tv\€It"YI {6o-r \(.e.r 
Commission expire . I;}. - \0 -\ C\ 

MY COMMISSION EXPIRES 1¢. -ID· I~ 
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J' .. 

STATE OF OHIO 

COUNTY OF CUYAHOGA 

) 
) 
) 

SS. AFFIDAVIT 

David A. Bentkowski, after being duly sworn, states as follows: 

1. I am the Plaintiff in Court of Claims Case No. 2014-00651 and have personal 

knowledge of the facts set forth herein and am competent to testify to those facts. 

2. I was scheduled to have my deposition taken on June 10, 2015. My counsel and I 

met for several hours the day before. However, at about 5:00a.m. on June 10, 2015 my wife 

went into labor with our first child and, as a result, I asked my counsel to reschedule the 

deposition as I was obligated to be with her. 

3. My counsel was scheduled to depose three witnesses with knowledge of pertinent 

facts necessary to respond to the Ohio Lottery Commission's Motion for Summary Judgment on 

June 17, 2015. I was informed that counsel for the Commission needed to reschedule those 

depositions. 

4. None of the depositions have yet been taken. 

5. I have read the Motion for Summary Judgment filed by the Ohio Lottery 

Commission. 

6. I cannot adequately respond to the contentions in that motion without first 

obtaining the deposition testimony of three witnesses I have identified from the Ohio Lottery 

Commission and without having responses to my counsel's request for production of documents 

submitted on, or about, April17, 2015. 

7. Many ofthe essential facts needed to respond to the motion for summary 

judgment need to come from the witnesses I have duly noticed for deposition and from the 

documents I have requested but which have not yet been supplied. 



JUN-24-2015 07:35 From:ROLLING MEADOWS CE 847 255 6784 To: 12167818113 

8. · 1 thus request an additional 21 days with.in which to file my opposition to the 

Lottery Commission's Motion for Summary Judgment. 

Aftiant further sayeth naught. 

SWORN TO AND SUBSCIUBED before me, a Notary Public, by David A. Bcntkowski 
on this ~I.( day of June 2015, 

OFFICIAL SEAL 
MARIA YVETTE BELLA 

Notary Public • State of Illinois 
My Commission ~xplres Jun 3, 2017 

~~~~-
Notary Public v 
Print name: ~ ~~~ I l,il.4+R. ~ ~ 
Commission expires: ) u~ ,} 1 ~ l,.... 
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