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L OVERVIEW

David Bentkowski was mayor of Seven Hills, a Cleveland suburb, for eight years, and.
he was later an at-will employee of the Ohio Lottery Commission for one year.! The focus of
this case against the Lottery Commassion is, oddly, “his reporting of crimes i Sewen Hills” after he
resigned as mayor. (Complaint at 34.) The saga of those so-called crimes and Mr..
Bentkowski’s “reporting” of them is detailed in a series of unflattering .opinién pieces about
him, beginning with one by Mark Naymik, a Plin Dealer columnist. (Complaint ét 1[37)3
Suffice it to say that the conduct Mr. Bentkowski repox’;ed as “crimes” was limited to
“anonymous comments about him on cleveland.com and other websites” and posts ona
“fake Facebook page” about him. Jd He cannot shoehorn thosé'allegations of crimes at
Seven Hills into a public-policy claim or a retaliation claim against the Lottery Commssion. And

he cannot manufacture a retaliation claim by saying that he “gently cautioned” the Lottery

1 Mr. Bentkowski was mayor beginning in 2003. See Betkouski u Scene Magazine, 637 F.3d 689,
691 (6th Cir. 2011). He was a Lottery Commission employee from October 2011 through November -
2012. (Complaint at 196, 7, 46)

2 He says he began “reporting illegal activity [at Seven Hills] back in spring of 2012
confidentially to the FBIL.” Id

} - The full article is available on the Plain Dealer’s website at this link (last visited on May 29,
2015): htp://blog,cleveland.com/ naymile/ print. htmPentry=/2012/10/sevin_hills_david_bentkowski_s.html



Commission’s Human Resources director about her supposed biases either. (Complaint at
927-28) As such, the Lottery Commission urges the Court to grant it summary judgment
under Rule 56(B).

II. ~ MR. BENTKOWSKI’S PUBLIC-POLICY CLAIM IS NOTHING MORE
THAN A DISGUISED “WHISTLEBLOWER” CLAIM, THE DISGUISE
BEING NECESSARY BECAUSE HIS CLAIMS ARE NOT ACTIONABLE
UNDER OHIO’S WHISTLEBLOWER STATUTES.

There are two “whistleblower” statutes in Ohio. One is found in R.C. 124341, and 1t
applies when an employee believes his or her employer is violating state or federal law. The
employee must first “file a written report identifying the violation.” If the employer later
retaliates, the employee must then “file an appeal with the state personnel board of review
within thirty days,” and the employee may appeal the board’s decision to a common pleas
court. The Court of Claims lacks jurisdiction over R.C. 124.31 claims. E.g, Dargart u
ODOT, 2005-Ohio-4463 (Ct. of Claims). The other is found in R.C. 4113.52(A), and it
applies when an employee becomes aware of a “criminal offense” that “he employee’s emplayer
has anthority to correc.” (Emphasis added.) Needless to say, the Lottery Commission has
no authority to “correct” criminal violations by Seven Hills officials. Mr. Bentkwoski

does not, in other words, have a valid statutory whistleblower claim.

II.  MR. BENTKOWSKI DOES NOT HAVE A VALID COMMON-LAW
PUBLIC-POLICY CLAIM.

Common-law claims of wrongful discharge in violation of public policy are similarly
narrow. First, the “policy” must be “plainly manifested.” Elim u Caraorp, Inc, 2012-Ohio-
1635 (10" Dist.) at J11. Second, the employee must demonstrate that his or her discharge
would jeopardize that policy. 14 And third, the employee must dernbnstrate that his or her
discharge was motivated by conduct related to that policy. Id Together, these three

requirements are referred to as the darity, jegpardy and causation elements. Though employers



o

who retaliate against employees who oppose their own “wrupt practices” may be subject to
common-law public policy suits, not a single case authorizes such a suit when the “corrupt
practices” were those of « different employer. Id at 25 (noting no public policy “prohibiting
employers from terminating their employees for suing third parties”).

IV.  MR. BENTKOWSKI’S VAGUE ALLEGATIONS OF “BIAS” CANNOT
SUPPORT A RETALIATION CLAIM.

Mr. Bentkwoski’s contention that he “gently cautioned” the Lottery Commission’s
Human Resources director about her supposed biases cannot give rise to a retaliation claim,
(Complaint at 1927-28.) “[A] vague charge of discrimination in an internal letter or
memorandum is insufficient to constitute opposition to an unlawful employment practice.”
Cormiskey u Automotive Indbustry Acion Group, 40 F. Supp.2d 877, 898 (E.D. Mich. 1999). M.
Bentkowski says only that he “was working on documenting” instances of bias by the
Lottery Commission’s Fluman Resources director. (Complaint at §30.) And that is much too
vague to amount to a retaliation claim.

V. CONCLUSION

Mr. Bentkowski’s two-count complaint is baseless, and, as such, the Lottery

Commission urges the Court to grant it summary judgment.
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