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IN THE COURT OF CLAIMS OF OHIO 

TRANSAMERICA BUILDING COMPANY, INC., 

Plaintiff/Counter Defendant 

V. 

OHIO SCHOOL FACILITIES COMMISSION 
nka Ohio Facilities Construction Commission, 

v. 

Defendant/Counter Plaintiff/ 
Third-Party Plaintiff/Counter 
Defendant 

LEND LEASE (US) CONSTRUCTION, INC., 

Third-Party Defendant/Counter 
Plaintiff/Fourth-Party Plaintiff 

and 

STEED HAMMOND PAUL INC., etc., 

v. 

Third-Party Defendant/Fourth­
Party Plaintiff 

BERARDI PARTNERS, INC., et al., 

Fourth-Party Defendants. 

Case No. 2013-00349 

Judge McGrath 

Referee Wampler 

TRANSAMERICA BUILDING CO., INC.'S MEMORANDUM IN OPPOSITION TO 
OSCF'S MOTION TO SET ASIDE ORDER DENYING CIVIL RULE 54(B) MOTION 

On May 18, 2015, Defendant Ohio School Facilities Commission ("OSFC") filed a 

"54(B) Motion For Revision/Reconsideration From Order/Judgment," asking the Court to 

reinstate the referee's January 28, 2015 Order denying a separation of trials, and to vacate both 

the referee's March 24, 2015 Order granting separation and the Court's entry of April 17, 2015 
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Entry affirming the granting of separation. In an Entry that same day, Judge McGrath denied 

OSFC's Motion (the "May 18th Entry"), and the trial proceeded. 

OSFC now has filed a pleading it calls a "Motion to Set Aside The Referee's Order 

Denying the State's Civil Rule 54(B) Motion." OSFC states that the Motion is brought pursuant 

to Civ. R. 53(D)(2)(B). (Motion at 1.) OSFC's Motion should be denied for several reasons. 

First, Civ. R. 53(D)(2)(B), by its very terms, pertains only to the setting aside of a 

magistrate's (or, in this case, a referee's) order. That Rule does not authorize a motion to set 

aside a Judge's Entry. The May 18th Entry that is the subject of OSFC's Motion was entered by 

Judge McGrath, not Referee Wampler. Thus, no motion to "set aside" under Civ. R. 53 lies. 

Second, even if Civ. R. 53 authorized OSFC to move to set aside Judge McGrath's May 

18th Entry, that ruling was correct, for the reasons stated within it. Referee Wampler's January 

28, 2015 Order denying separation was expressly "without prejudice" to the re-filing, by 

TransAmerica, of a renewed motion to separate trials, and OSFC did not object to the "without 

prejudice" language in the January 28, 2015, Order. In addition, Civ. R. 14 requires separation 

of trials under the circumstances presented here, a point OSFC does not dispute in its Motion. 

Finally, even if OSFC had objected to the referee's "without prejudice" language in the 

January 28, 2015, Order, such an objection would have been without merit. Under Civ. R. 53, 

the referee is empowered to enter those orders necessary to regulate the proceedings, and there is 

no authority cited by OSFC or otherwise to suggest that such an order may not be "without 

prejudice" to reconsideration upon the presentation of additional evidence or authority. To the 

contrary, under Civ. R. 54(B), an interlocutory order "is subject to revision at any time before the 

entry of judgment adjudicating all the claims and the rights and liability of all the parties." Such 

revision may take place at the request of a party, or on the court's own initiative. Featherstone v. 
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CM Media, Inc., 2002-0hio-6747, at P16 (lOth Dist. 2002) (trial court may "reconsider an 

interlocutory order at any time before the entry of final judgment in a case either sua sponte or 

upon motion.") 

For all of these reasons, TransAmerica requests that OSFC's Motion be denied. 

Respectfully submitted, 

Donald W. Gregory, Esq. (0021791) 
Michael J. Madigan, Esq. (0079377) 
Peter A. Berg, Esq. (0092283) 
Kegler Brown Hill+ Ritter Co., L.P.A. 
65 E. State Street, Suite 1800 
Columbus, OH 43215-5400 
(614) 462-5400; Facsimile: (614) 464-2634 
dgregory@keglerbrown.com 
mmadigan@keglerbrown.com 
pberg@keglerbrown.com 
Attorneys for Plaintif!TransAmerica Building 
Company, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing PLAINTIFF TRANSAMERICA'S 

MEMORANDUM IN OPPOSITION TO OSFC'S MOTION TO SET ASIDE ORDER 

DENYING CIVIL RULE 54(B) MOTION was sent via e-mail this 28th day of May, 2015 to: 

William C. Becker, Esq. 
Craig D. Barclay, Esq. 
Jerry Kasai, Esq. 
Assistant Attorneys General 
150 East Gay Street, 18th Floor 
Columbus, OH 43215 
William.Becker@ohioattomeygeneral. gov 
Craig.Barclay@ohioattomeygeneral.gov 
J erry.Kasai@ohioattomeygeneral. gov 
Attorneys for Defendant/Third-Party 
Plaintiff Ohio School Facilities Commission 

David M. Rickert, Esq. 
Dunlevey, Mahan & Furry 
110 North Main Street, Suite 1000 
Dayton, OH 45402 
dmr@dmfdayton.com 
Attorney for Third-Party Defendant 
SHP Leading Design 

Bradley J. Barmen, Esq. 
Mannion & Gray Co. LP A 
13 7 5 E. 9th Street, 16th Floor 
Cleveland, OH 44114 
bbarmen@manniongray.com 
Attorney for Fourth-Party Defendant 
Berardi Partners, Inc. 
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Craig B. Paynter, Esq. 
James D. Abrams, Esq. 
Celia M. Kilgard, Esq. 
Taft Stettinius & Hollister LLP 
65 East State Street, Suite 1000 
Columbus. OH 43215-4213 
cpaynter@taftlaw.com 
jabrams@taftlaw.com 
ckilgard@taftlaw.com 
Attorneys for Third-Party Defendant/ 
Third-Party (Fourth-Party) Plaintiff 
Lend Lease (US) Construction, Inc. 

Steven G. Janik, Esq. 
George H. Carr, Of Counsel 
Janik LLP 
9200 South Hills Blvd., Ste. 300 
Cleveland, OH 44147 
Steven.janik@janiklaw.com 
george.carr@janiklaw.com 
Attorney for Third -Party (Fourth-Party) 
Defendant G. Stephens, Inc. 

Peter A. Berg, Esq. 


