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IN THE COU~T OF ~§JN&lp 
TRANSAMERICA BUILDING COMPANY,: 
INC., 

Plaintiff/Counter Defendant 

v. 

OIDO SCHOOL FACILITIES 
COMMISSION, nka Ohio Facilities 
Construction Commission, 

v. 

Defendant/Counter Plaintiff/ 
Third-Party Plaintiff/Counter 
Defendant 

LEND LEASE (US) CONSTRUCTION, 
INC., 

Third-Party Defendant/Counter 
Plaintiff/Fourth-Party Plaintiff 

and 

STEED HAMMOND PAUL INC., etc., 

v. 
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BERARDI PARTNERS, INC., et al., 

Fourth-Party Defendants. 

Case No. 2013-00349 
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Plaintiff TransAmerica Building Company, Inc. ("TransAmerica") hereby makes this 

Motion in Limine pursuant to Ohio Rules of Evidence for an Order precluding the Ohio School 

Facilities Commission ("OSFC") and its agents from putting fprth evidence in support of its delay 
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damages (including liquidated damages) against TransAmerica. The OSFC should be precluded 

from putting on such evidence due to its failure to provide a schedule analysis, critical path method 

or otherwise, showing TransAmerica delayed the Project Schedule's critical path. Lacking such 

analysis, any evidence the OSFC may present is either not relevant or speculative. The reasons 

for granting this Motion are set forth in the attached Memorandum in Support. 

Respectfully submitted, 

(0021791) 
(0079377) 

Peter A. Berg, Esq. (0092283) 
Kegler Brown Hill+ Ritter Co., L.P.A. 
65 E. State Street, Suite 1800 
Columbus, OH 43215-5400 
(614) 462-5400; Facsimile: (614) 464-2634 
dgregory@keglerbrown.com 
mmadigan@ keglerbrown.com 
pberg@ keglerbrown.com 
Attorneys for Plaintiff TransAmerica Building 
Company, Inc. 



MEMORANDUM IN SUPPORT 

I. INTRODUCTION. 

TransAmerica seeks an Order in Limine prohibiting the OSFC from putting forth evidence 

regarding its delay claims against TransAmerica that is either irrelevant or speculative and whose 

probative value is exceeded by its potential prejudice to TransAmerica. "A motion in limine is 

commonly used as a tentative, precautionary request to limit inquiry into a specific area until its 

admissibility is determined at trial." Gable v. Village of Gates Mills, 103 Ohio St.3d 449, 2004-

Ohio-5719, 816 N.E.2d 1049, at p. 65 (citing Riverside Methodist Hosp. Assn. v. Guthrie (1982), 

3 Ohio App.3d 308, 310). The purpose of a motion in limine is to permit the Court to decide 

evidentiary issues in advance of trial in order to avoid delay and ensure an evenhanded and 

expeditious trial. Indiana Insurance Co. v. General Electric Co. (N.D.Ohio 2004), 326 F.Supp.2d 

844, 846 (citing Jonasson v. Lutheran Child & Family Services, 115 F.3d 436, 440 (7th Cir.1997)). 

Decisions on motions in limine may also save the parties time and cost in preparing for trial and 

presenting their cases. In this case, TransAmerica requests this Court to issue an Order precluding 

the OSFC from the following inquiries during the trial: 

1. Providing Evidence Regarding Its Delay Damages When Such Evidence is Not Relevant 
and Speculative Without A Schedule Analysis Showing TransAmerica Delayed the 
Project's Critical Path; 

2. Providing Lay Witness Testimony Purporting To Be A Schedule Analysis or Attempting 
To Show TransAmerica Delayed The Project's Critical Path; and 

3. Precluding OSFC's Expert, Andy Englehart, From Offering New Expert Opinions Not 
Previously Disclosed. 

By granting this Motion in Limine, the trial will be properly focused on evidence that is based on 

recognized schedule analysis methods, rather than anecdotal evidence that cannot be linked to the 

Project's critical path, which will only unnecessarily prolong the trial and potentially prejudice 
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TransAmerica. 

Throughout the duration of this dispute, the OSFC has incorrectly asserted liquidated 

damages against TransAmerica and presently is wrongfully withholding $824,000. (See Amended 

Complaint, ')[56). Additionally in its Counterclaim, the OSFC asserted that TransAmerica is 

responsible for the delay damages arising from the following: 

o Increased NE and C/M fees; and 

o Paying claims of other contractors due to [TransAmerica's] impacts. 

OSFC claims for (1) liquidated damages, (2) increased NE/ C/M fees, and (3) paying other 

contractor claims all arise from various Project delays that resulted in missed milestones and an 

extended Project duration (collectively referred to as the "delay damages"). 

Without making any determination with respect to the Project Schedule's critical path in 

response to TransAmerica's time extension requests, the OSFC should be precluded from simply 

claiming the extended Project duration is all it needs to justify its delay damages, including its 

liquidated damages claim. Any antidotal evidence put forth by the OSFC supporting its delay 

damages is either not relevant or speculative when the OSFC has no legitimate way of showing 

TransAmerica delayed the Project's critical path. 

Alternatively and at a minimum, the Court should preclude the OSFC and its agents from 

introducing any type of schedule analysis at this late stage from any of its witnesses due to the 

technical complexities involved with properly performing a schedule analysis. This is especially 

true here where courts require expert testimony for such an analysis and the OSFC's expert Mr. 

Englehart has testified he has not performed a critical path analysis and has no opinions as to the 

legitimacy of the OSFC' s delay damages against TransAmerica. 
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II. There is No Dispute The OSFC Has Failed To Perform Any Schedule Analysis To 
Support Its Delay Damages Against TransAmerica 

For reasons only the OSFC can explain, it has failed to perform any type of schedule 

analysis supporting its delay damages, including its claim for liquidated damages. In fact, no 

schedule analysis was ever performed by the OSFC. When asked through an Interrogatory to 

"identify the amount and time frame as to when liquidated damages [were to be assessed]," the 

OSFC responded simply by pointing to correspondence from itself and its Construction Manager 

sent to TransAmerica.1 None of the documents cited resemble any type of schedule analysis 

establishing that TransAmerica is responsible for the Project delays. 

Furthermore, both the OSFC' s Project Administrator and its designated expert (Andy 

Englehart) conceded in depositions that neither performed a critical path analysis, despite the fact 

the OSFC has had over three (3) years to do so from the time it assessed liquidated damages in 

December of 2011. When asked directly whether he had performed "any schedule analysis to 

determine if liquidated damages should or should not be assessed and in what amount against 

TransAmerica," the OSFC's Project Manager, Madison Dowlen, testified during his deposition, 

"I did not. We just followed what was in the contract .... "2 "I personally did not do a schedule 

analysis."3 When pushed on the subject, Madison Dowlen revealed that the liquidated damages 

withheld from TransAmerica are not the product of a detailed schedule analysis, but rather a 

product of conversations about the "best course of action,"4 

When asked to explain further the basis for withholding liquidated damages from 

TransAmerica, Madison Dowlen agreed with counsel for TransAmerica that he relied at least in 

1 See OSFC Responses to TransAmerica's Interrogatory 2 (excluding pay applications), attached hereto as Exhibit 
A. 
2 See Deposition Transcript of Madison Dowlen, 144:4-8. 
3 /d. at 26:7-8. 
4 /d. at 145:6-23. 
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part on the advice of Lend Lease.5 But when counsel for TransAmerica asked Madison Dowlen, 

"Did you ever see an additional schedule analysis froni Lend Lease with respect to the 

TransAmerica claim or the Jutte claim, for that matter?," Madison Dowlen again responded, "I 

don't recall off the top of my head."6 In fact, no such schedule analysis exists. And the OSFC has 

now sued Lend Lease for indemnity and contribution arising from TransAmerica' s alleged 

scheduling errors.? 

Even more telling is the lack of a critical path method schedule analysis from the OSFC's 

expert, Andy Englehart. The OSFC retained Mr. Englehart for the sole and exclusive purpose of 

criticizing the expert analysis of Don McCarthy, TransAmerica's expert. Mr. Englehart admitted 

this limited role in his May 19, 2014 deposition. 8 

10 Q. Now, you didn't do a schedule analysis 

11 on this :_ for this project, did you? · 

12 A. f di4 not p.\!tfQJju a ciltic{lfpl\iji 

13 . sch~d,tle aualy~ts, no.: 
'· 

14 Q. So whatever issues TransAmerica has 

15 raised with respect to the plans for the project, 

16 you didn't look at the schedule to detenuine 

17 whether or not there was an impact ~o the critical 

18 path based on what TransAmerica was saying about 

19 the status ofthe plallS? 

20 A. ilookecfat ,\,hat lv!r. :rvicCartby did ill 
21 order.to assess whe1lter he;; pert9nn~d that 

22 analysis,· 

When asked whether Mr. Englehart had "any criticisms of TransAmerica that you identified 

yourself with how [TransAmerica] ran the project?," Mr. Englehart responded that while he had 

some "observations of things that more likely than not had an effect upon TransAmerica' s efforts 

5 Id. at 145:6-23. 
6 Id. at 189:6-10. 
7 See OSFC's Third-Party Complaint, Second Claim for relief, 'ill[22-23. 
8 See Deposition Transcript of Andy Englehart, Vol. 1, 59:10-24. 
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on the project," "I have not quantified that."9 Mr. Englehart also admitted he had not performed 

a schedule analysis to "establish what activities impacted the project's completion date" and 

whether or not TransAmerica' s roofing activities affected the project's critical path. 10 

On March 19, 2015, Mr. Englehart was again asked whether he had performed an analysis 

of the OSFC's delay damages. While over eight (8) months had passed since his first deposition, 

Mr. Englehart's answer had not substantively changed with respect to his review and opinions as 

to the OSFC' s delay damages.U 

7 

8 

9 

10 
11 
12 
13 
14 
15 
16 
17 

. 18 

Q. So you haven't been instmcted to look 
at the OSFC's liquidated damages claim against 
TransAmerica and give an opinion on that? 

A. W~ll_, t~ere's t\''o questions there. . .. 
I've looked afi!, but I dQn't hay~. an .op~on_ID: 
.that regard~ 
Q. And same question with respect to 
whether or not you have an opinion as to -- as to 
the merits of the OSFC's back charge claim against 
TransAmetica for the costs of the other ptime · 
contractors. 

A. ~o~:t'ect; tl!~_sru.ne • .;_t~tr~~e_r~spons~e: . 

Mr. Englehart testified that he still has not performed a critical path schedule analysis.12 

During Mr. Englehart's second deposition, counsel for the OSFC insisted that Mr. 

Englehart not answer the following question, " ... is there any type of analysis included in the 

documents referenced in [Interrogatory No.2] that would be a schedule analysis for the OSFC's 

liquidated damages claim?"13 Counsel for the OSFC responded, "I'm telling [Mr. Englehart]-I'm 

telling you, I'm telling him we're not going to answer those questions ... You're not going to get 

9 !d. at 60:8-20. 
10 Id. at 42:13-18 and 43:1-6. 
11 See Deposition Transcript of Andy Englehart, Vol. 2, 211:7-212:2. 
12 ld. at 212:3-12. 
13 /d. at 312:5-314:11. 
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one."14 However, even a cursory review of the OSFC's Interrogatory Response reveals that none 

of the documents referenced therein include a schedule analysis. Apart from conclusory statements 

that TransAmerica missed important milestone dates on the Project, the OSFC has failed to 

produce any evidence reliably showing TransAmerica delayed the critical path. 

III. Under Ohio Rules of Evidence, OSFC Should Be Precluded From Providing 
Testimony Regarding Its Delay Damages When Such Testimony Is Not Relevant and 
Speculative Without A Schedule Analysis Showing TransAmerica Delayed The 
Project's Critical Path. 

The OSFC's failure to perform any type of schedule analysis alleging that TransAmerica 

delayed the Project's critical path renders any evidence either not relevant or speculative. Evid. R. 

402 states that "evidence which is not relevant is not admissible." And Evid. R. 401 defines 

relevant evidence as "evidence having any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would 

without the evidence." Evid. R. 403 provides the authority to preclude the OSFC's evidence 

regarding its delay damages from being admitted into evidence. Under Evid. R. 403(A), evidence 

is not admissible if its probative value is substantially outweighed "by the danger of unfair 

prejudice, of confusion of the issues, or of misleading the jury." Evid. R. 403(A) provides that 

otherwise relevant evidence should be excluded if "its probative value is substantially outweighed 

by the danger of unfair prejudice, of confusion of the issues, or of misleading the jury." In this 

case the only evidence the OSFC can present regarding its delay damages has no basis to the 

Project's critical path, therefore such evidence has limited probative value and will only serve to 

confuse and mislead as to whether or not TransAmerica is responsible for any portion of the 

OSFC' s delay damages. 

14 /d. at 313:7-14. 
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Additionally, the testimony of a lay witness under Evid. R. 701 is limited to those opinions 

or inferences which are: 

(1) rationally based on the perception of the witness, and 
(2) helpful to a clear understanding of the witness' testimony or the determination of a fact 

in issue. 

Without a schedule analysis to support its delay damages, any testimony or evidence provided by 

the OSFC (or its agents) is not rationally based nor would it be helpful to a determination as to 

whether TransAmerica delayed the Project. In other words, the evidence is purely speculative. 

Ohio courts, including the Tenth District, have held that a trial court has the discretion to 

limit or exclude evidence that is speculative and not based on personal knowledge. See Mantle v. 

Sterry, lOth Dist. Franklin No. 02AP-286, 2003-0hio-6058, <J(<J(22-24 (trial court within its 

discretion to limit or exclude evidence that is speculative and not based on personal knowledge); 

State v. McCaleb, 11th Dist. Lake No. 2002-L-157, 2004-0hio-5940, <J(39("[s]peculative testimony 

is any testimony given by a witness which is not based upon the personal knowledge of such 

witness or facts in evidence."). Moreover, any "opinion or inference" testimony offered by a lay 

witness regarding the OSFC's delay damages without establishing whether TransAmerica delayed 

the Project's critical path would not be "helpful to a clear understanding of the witness's 

determination of fact in issue," and thus must be precluded. 

a. Case Law Supports That Testimony Regarding The OSFC's Delay Damages Is 
Either Not Relevant or Speculative Without A Schedule Analysis Showing 
TransAmerica Delayed The Critical Path. 

From a practical standpoint and supported by the case law noted below, the OSFC has an 

obligation to justify its delay damages, especially its liquidated damages, based on delays to the 

Project Schedule's critical path. An owner seeking to assess liquidated damages against a 

contractor (or a contractor against a subcontractor) must submit sufficient evidence of causation 
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of the delay and of the damages sought. See U.S. ex rei. W W Gay Mechanical Contractor, Inc. v. 

Walbridge Aldinger Co., 543 Fed. Appx. 937 (11th Cir. 2013) (rejecting a contractor's liquidated 

damage offset, where the contractor failed to produce more than a "scintilla of evidence" that the 

subcontractor caused the alleged delays for which liquidated damages were sought to be assessed). 

See also A.G. Cullen Const., Inc. v. State System of Higher Educ., 898 A.2d 1145, 2006 WL 

625255 (Pa. Commw. Ct. 2006) (the government has the ultimate burden of persuasion ... to show 

that the contract was not completed by the agreed contract completion date and that liquidated 

damages were due and owing.); PCL Const. Services, Inc. v. U.S., 53 Fed. Cl. 479, 484 (2002) 

(same); George Sollitt Const. Co. v. U.S., 64 Fed. Cl. 229 (2005) (rejecting government's claim for 

liquidated damages due to failure to causally apportion). 

In its own Motion of Summary Judgment, the OSFC has acknowledged this obligation to 

provide a schedule analysis when it argued that in order for TransAmerica to recover it needed to 

show the cause of those damages. 15 The OSFC contended that without such an analysis, 

TransAmerica "cannot prove that Defendant OSFC is the cause of any damages [TransAmerica] 

may have incurred and its claims should be dismissed." Unlike the OSFC, TransAmerica 

performed a schedule analysis to support its damages. 16 

Without a schedule analysis in support, any opinion or inference testimony attempting to 

support the OSFC's delay damages would be nothing more than a "best-guess." This is particularly 

true for a witness like Madison Dowlen, who admitted in his deposition that he performed no 

analysis before assessing liquidated damages. Such testimony would be speculative and not 

credible or "helpful" in resolving issues in this case. Ohio courts will not "indulge in speculation" 

15 See OSFC's Motion for Summary Judgment, pgs. 12-13. 
16 See McCarthy Reports Dated January 17, 2014 and October 24,2014 referenced in TransAmerica's October 31, 
2014 Memorandum in Opposition to OSFC's Motion for Continuance. 
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to award liquidated damages. See, e.g., Six Indus. v. Price Bros. Co., 2nd Dist. Montgomery No. 

7420, 1982 Ohio App. LEXIS 13688, 18-19 ("[w]here several subcontractors cause delay, there 

will be no apportionment of liquidated damages between them, because the court will not indulge 

in speculation, and any liquidated damage assessment will be annulled."). Without a schedule 

analysis to rely on, there is simply no rational basis for a witness to testify that TransAmerica 

delayed the critical path and ultimately is responsible for the Project's extended duration costs or 

liquidated damages. 

b. Testimony In Support of the OSFC's Liquidated Damages Claim Is Either Not 
Relevant or Speculative Because the OSFC Failed To Determine Whether 
TransAmerica Delayed The Project's Critical Path As Required By The Contract. 

In order to properly assess its liquidated damages, the contract required the OSFC to 

determine whether the critical path had been affected in response to TransAmerica's extension 
' 

requests. This requirement starts with paragraph 3.3 of the Contract, which required the OSFC to 

evaluate TransAmerica' s requests for extension of time "in accordance with the Contract 

Documents. 17 

3.3 The Contractor's failure to complete ull Work within the period of time specified, or foilurc to 
have the npplicnhle pot1ion of the Work completed upon any Milestone date, shall entitle the 
Commission to retain or recover from the Contractor, as Liquidated Damages, and not as a 
penalty, the applicable amount set forth in the following table for each and every day thereafter 
until Contruct Completion or the date of completion of the applicable portion of the Work, unless 
the Contractor timely requests, and the Commission grants an extension of time in accordance 
with the Contract Documents. 

Contract Amount 

Sl to $50,000 

More than $50,000 to $150,000 

More than $1 50,000 to $500,000 

More than $500,000 to $2,000,000 

More than $2,000,000 to $5,000,000 

More than $5,000,000 to $10,000,000 

More than $10,000,000 

Dollars Per Dav 

$150 

$250 

$500 

$1,000 

$2,000 

$2,500 

$3,000 

On this Project, TransAmerica on at least three (3) occasions provided written requests for 

an extension of time. As early as February 17, 2011, before even mobilizing, TransAmerica 

17 See Contract, Article 3.3, attached to TransAmerica's Complaint. 
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provided written notice under Article 8 that its ability to execute per the schedule was being 

hindered due to the lack of updated drawings and suggested "adjusting the Contract Schedule to 

reflect the delay."18 As this Court has recognized, the OSFC (through Lend Lease) prematurely 

rejected TransAmerica's notice of claim with its March 1, 2011letter even before TtansAmerica 

was required, or had an opportunity, to submit additional information in the form of its certified 

claim.19 Keep in mind that with its premature rejection,20 the OSFC (through Lend Lease) 

promised that TransAmerica would receive an updated set of plans, which never happened. Despite 

rejecting TransAmerica' s claim without providing it with an opportunity to provide additional 

information or allowing TransAmerica to review the updated drawings, the OSFC nevertheless 

assessed delay damages against TransAmerica without any schedule analysis establishing that the 

OSFC was warranted in rejecting Trans America's extension requests due to the lack of updated 

drawings. 

Almost six (6) months later, TransAmerica again provided written notice on October 7, 

2011 and stated the contract dates would need to be adjusted due to the delays cited in the letter.21 

Finally, on February 7, 2012, TransAmerica again provided notice and requested a schedule 

extension, which again was not provided.22 

When evaluating whether TransAmerica was entitled to an extension request, the OSFC 

was required to review the request through the lens of the critical path of the Construction 

Schedule. The OSFC cannot simply assess liquidated damages without making this determination 

18 See February 17, 2011 TransAmerica Article 8 Notice, attached as Exhibit B and previously referenced in the 
OSFC's Motion for Summary Judgment. 
19 See Lend Lease March 1, 2011 response, attached as Exhibit C. 
20 OSFC has waived its rights under Article 8 regarding TransAmerica's claim for a variety of reasons, including its 
premature rejection, failure to provide the updated drawings, and payment of other contractor claims that failed to 
strictly follow the Article 8 provisions. 
21 See October 7, 2011 TransAmerica Notice of Delay attached as Exhibit D. 
22 See February 7, 2012 (incorrectly dated 2011) Notice/Delays and Request for extension of Time attached as 
Exhibit E. 
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required under GC Article 6.3.1 after TransAmerica requested time extensions. Paragraph 6.3.1 

of the General Conditions provides:23 

6.3 CRITICALPATH 

6.3.1 Notwithstanding any other provision'ofthe Contract Documents, time extensions shall.~ 
depend upon the extent to which the Work on the critical path of the Construction r 
Schedule is affected, if applicable. ,. 

As shown above, the OSFC failed to perform any analysis of the critical path-expert or 

otherwise-as required under Article 6.3.1 of the General Conditions. Instead, the OSFC's 

assessment of liquidated damages simply hinged upon internal discussions about the "best course 

of action" and reliance on its Construction Manager, Lend Lease. In fact, OSFC Project 

Administrator could not recall when asked in his deposition whether he had addressed 

TransAmerica's extension requests.24 The OSFC was required to assess the appropriateness of 

TransAmerica' s extension requests by determining whether the Project's critical path was delayed, 

but has failed to do so despite the length of this dispute. Accordingly, the OSFC should be 

precluded from offering testimony or evidence in support of its liquidated damages claim when it 

cannot show TransAmerica delayed the critical path. Any testimony attempting to support its 

liquidated damages assessment would be speculative and only serve to delay the trial.25 

23 See General Conditions, Article 6.3.1, attached to Bill Koniewich' s "Affidavit in Support of Plaintiff TransAmerica 
Building Company's Objections to the Referee's Decision Denying TransAmerica's Motion to Separate." 
24 See Deposition Transcript of Madison Dowlen, 145:24 and 146:1-4. 
25The OSFC's failure to follow paragraph 3.3 of the Contract is even more apparent based on the fact it initially 
assessed liquidated damages in the wrong amount. Commencing in December 2011, the OSFC assessed liquidated 
damages at a per diem rate of $3,000 despite the fact TransAmerica's contract amount of $3,975,000 should have 
resulted in a $2,000 per day rate based on the table contained in paragraph 3.3 of the Contract. The $3,000 rate that 
the OSFC initially assessed only applied to contracts in excess of $10,000,000, which was far in excess of 
TransAmerica's contract amount. It was not until May 2013 when the OSFC conceded its mistake and released 
$240,000.00. 
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IV. Due to the Technical Nature of Performing A Schedule Analysis, the OSFC Should 
Be Prohibited From Providing Lay Witness Testimony Purporting To Be A Schedule 
Analysis or Attempting To Show TransAmerica Delayed The Project's Critical Path 

In accordance with the Court's initial scheduling order, Plaintiffs Expert Reports were due 

January 17, 2014. As this Court is aware, TransAmerica complied with that deadline when it issued 

a ninety-page report from its expert Mr. McCarthy. TransAmerica later supplemented that report 

on October 24, 2014 providing further detail and support that the OSFC and its agents delayed the 

Project. 

In contrast, the OSFC issued a four page "report" on January 17, 2014 that was authored 

by Lend Lease's Project Manager.26 It remains unclear whether the OSFC intends to designate 

Lend Lease's Project Manager as its expert when the report is labeled "Confidential," does not 

resemble a typical expert report, and the OSFC did not identified Lend Lease's Project Manager 

as an expert in its Pretrial Statement filed on October 16, 2014. Furthermore, the OSFC now has 

filed third party claims against Lend Lease for, at least in part, its shabby scheduling of the Project. 

Regardless, the Lend Lease "report" received on January 17, 2014 contains no schedule analysis 

and only addresses Lend Lease's alleged additional costs. Importantly, the report says nothing 

about the liquidated damages, the claims of the other prime contractors, and the alleged additional 

costs of SHP. 

Lacking any expert schedule analysis in support of its delay damages, this Court should 

issue an order precluding the OSFC from offering lay witness testimony from either its own Project 

Administrator, Lend Lease's Project Manager or anyone else to support the OSFC's delay 

damages. Such testimony is well beyond the limits of a lay witness as described under Evid. R. 

26 See email attaching Report provided by OSFC on January 17, 2014, attached as Exhibit F. 
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701, due to the complexities inherent with performing an accurate schedule analysis. The Ohio 

Supreme Court has explained, 

Unless a matter is within the comprehension of a layperson, expert testimony is necessary. 
Evid. R. 702 and 703. Experts have the knowledge, training, and experience to enlighten 
the jury concerning the facts and their opinions regarding the facts. 

Ramage v. Central Ohio Emergency Serv., Inc., 64 Ohio St.3d 97, 100, 592 N.E.2d 828, 833 

(1992). 

The evolution of Federal Evidence Rule 701 provides guidance regarding the improper 

presentation of expert testimony previously not disclosed under the guise of lay witness testimony. 

Rule 701, as amended in 2000, states as follows: 

"If the witness is not testifying as an expert, the witness' testimony in the form of opinions 
or inferences is limited to those opinions or inferences which are (a) rationally based on 
the perception of the witness, (b) helpful to a clear understanding of the witness' testimony 
or the determination of a fact in issue, and (c) not based on scientific, technical, or other 
specialized knowledge within the scope of Rule 702." (Emphasis added) 

The Committee Notes to the 2000 amendment references Joseph, Emerging Expert Issues Under 

the 1993 Disclosure Amendments to the Federal Rules of Civil Procedure, 164 F.R.D. 97, 108 

(J.P.M.L.) (1996) and specifically states "there is no good reason to allow what is essentially 

surprise expert testimony," and that "the Court should be vigilant to preclude manipulative conduct 

designed to thwart the expert disclosure and discovery process." In State v. Brown, 836 S.W. 2d 

530, (Tenn. 1992), the court reasoned that lay testimony "results from a process of reasoning 

familiar in everyday life," whereas "an expert's testimony results from a process of reasoning 

which can be mastered only by specialists in the field." 

Should the OSFC attempt to designate Lend Lease's Project Manager or any other 

individual involved with the construction of the Project as an expert regarding its delay damages, 

TransAmerica objects to this late disclosure. Additionally, TransAmerica should have an 
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opportunity to voir dire such a witness to demonstrate that he is unqualified to testify as an expert 

in accordance with Evid. R 702, which requires at a minimum the following: 

• The witness is qualified as an expert by specialized knowledge, skill, experience, 
training, or education regarding the subject matter of the testimony (Evid. R. 
702(B)); and 

• The witness' testimony is based on reliable scientific, technical, or other specialized 
information. (Evid. R. 702(C)) 

V. OSFC's Expert, Andy Englehart, Should Be Precluded From Offering New Expert 
Opinions Not Previously Disclosed. 

As explained above, Mr. Englehart was retained by the OSFC for the exclusive purpose of 

criticizing Mr. McCarthy's analysis of the delays and disruptions on the Project and the resulting 

damages incurred by TransAmerica. Given his prior deposition testimony, Mr. Englehart is 

presumably not planning to offer an opinion in support of the OSFC's delay damages. Any opinion 

attempting to justify the OSFC delay damages, including its claim for liquidated damages, would 

far exceed anything Mr. Englehart has said to this point in the litigation-either in his depositions 

or his expert report. An Order in Limine will clarify that point by providing clear guidance that 

the OSFC is precluded from providing undisclosed expert testimony from Mr. Englehart on these 

issues. 

In conclusion, in the absence of a scientific and rational schedule analysis, utilizing the 

critical path method, the liquidated and other delay damages asserted by the OSFC are 

unsupportable and should be excluded at trial. The time for disclosing such an analysis or expert 

opinion testimony to that effect have long since passed. Any ruling otherwise simply extends the 

trial unnecessarily and potentially prejudices TransAmerica. 
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Respectfully submitted, 
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postage prepaid, this~Uay of April, 2015 to: 

William C. Becker, Esq. 
Craig D. Barclay, Esq. 
Jerry Kasai, Esq. 
Assistant Attorneys General 
150 East Gay Street, 18th Floor 
Columbus, OH 43215 
William.Becker@ ohioattorneygeneral. gov 
Craig.Barclay@ohioattorneygeneral.gov 
Jerry.Kasai@ ohioattorneygeneral. gov 
Attorneys for Defendant/Third-Party 
Plaintiff Ohio School Facilities Commission 

David M. Rickert, Esq. 
Dunlevey, Mahan & Furry 
110 North Main Street, Suite 1000 
Dayton, OH 45402 
dmr@dmfdayton.com 
Attorney for Third-Party Defendant 
SHP Leading Design 

Bradley J. Barmen, Esq. 
Mannion & Gray Co. LPA 
1375 E. 9th Street, 16th Floor 
Cleveland, OH 44114 
bbarmen @manniongray.com 
Attorney for Fourth-Party Defendant 
Berardi Partners, Inc. 

Craig B. Paynter, Esq. 
James D. Abrams, Esq. 
Celia M. Kilgard, Esq. 
Taft Stettinius & Hollister LLP 
65 East State Street, Suite 1000 
Columbus. OH 43215-4213 
cpaynter@taftlaw.com 
jabrams @taftlaw .com 
ckilgard @taftlaw .com 
Attorneys for Third-Party Defendant/ 
Third-Party (Fourth-Party) Plaintiff 
Lend Lease (US) Construction, Inc. 
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Steven G. Janik, Esq. 
George H. Carr, Of Counsel 
JanikLLP 
9200 South Hills Blvd., Ste. 300 
Cleveland, OH 44147 
Steven.janik@ janiklaw .com 
george.carr@ j aniklaw .com 
Attorney for Third -Party (Fourth-Party) 
Defendant G. Stephens, Inc. 

M~.~,Esq. (0079377) 



IN THE COURT OF CLAIMS OF OHIO 

TRANSAMERICA BUILDING 
CO., INC. 

Plaintiff, 
v. 

OHIO SCHOOL FACILITIES 
COMMISSION 

Defendant. 

Case No. 2013-00349 

Judge McGrath 

Referee Wampler 

DEFENDANT OHIO SCHOOL FACILITIES COMMISSION'S 
RESPONSES TO PLAINTIFF TRANSAMERICA BUILDING COMPANY'S 

FIRST REQUEST FOR INTERROGATORIES 

Now comes Defendant Ohio School Facilities Commission ("OSFC") and makes the 

following responses to PlaintiffTransAmerica Building Company's First Request for 

Interrogatories. 

Interrogatory No.1: Identify the total amount of damages the OSFC is seeking 

against TransAmerica. 

RESPONSE: Please refer to the letter and attachments authored by Clay Keith, and sent 

to TransAmerica counsel via email on January 17, 2014, entitled "Counterclaim Report on Costs 

Incurred." Please refer to the SHP Contract Amendments and additional punch list items sent to 

TransAmerica counsel by email on April24, 2014, Bates-stamped~C-006983- 007083. 

Please see the attached document "8.14.14 Roof Replacement Rpt" Bates-stamped 

OSFC007184-007187. 

1 EXHIBIT 
EXHIBIT 



Interrogatory No.2: To the extent the OSFC is seeking liquidated damages against 

TransAmerica, identify the amount and the time frame as to when such liquidated damages 
are being assessed. 

RESPONSE: Please consult Pay Applications in the possession ofTransAmerica, Bates­

stamped LEND003461-LEND003666 and mailed to TransAmerica counsel on February 26, 

2014. Additionally, please refer to correspondence from Clay Keith dated December 6, 2011, 

(Bates-stamped TRANS057383-057385). OSFC obtained this document through an on-site 

review ofTransAmerica's paper files, and is providing a copy of this document as a courtesy, 

Bates-stamped OSFC007188-007190. Please see attached documents Bates-stamped 

OSFC007188-0SFC7209 for additional documentation regarding liquidated damages. 

Interrogatory No.3: As alleged in paragraph 2 of the OSFC's counterclaim, 

describe and identify the amount of damages attributable to "correcting, defective work." 

RESPONSE: Please see Deduct Change Orders #38- 53, Bates-stamped LEND001280-

00 1467, previously provided to TransAmerica. OSFC may supplement this response as more 

information becomes available. 

Interrogatory No.4: As alleged in paragraph 2 of the OSFC's counterclaim, describe 

and identify the amount of damages attributable to "[i]ncreased operating costs." 

RESPONSE: Please see attached documents Bates-stamped OSFC007099-007101. 

OSFC may supplement this response as more information becomes available. 

Interrogatory No.5: As alleged in paragraph 2 of the OSFC's counterclaim, describe 

and identify the amount of damages attributable to "[i]ncreased AE and C/M fees and costs." 

RESPONSE: OBJECTION: This interrogatory is vague and not understandable. Without 

waiving objections, OSFC responds that if the question pertains to damages which the Owner 

2 



paid to both the AE and CM due to TransAmerica's actions, see the responses identified in 

Interrogatory No. 1 above. 

Interrogatory No. 6: As alleged in paragraph 2 of the OSFC's counterclaim, describe 

and identify the amount of damages attributable to "paying claims of other contractors due to 

Plaintiffs impacts." 

RESPONSE: Please see Deduct Change Order #42 issued to TP Mechanical in the 

amount of $68,631.48, and Deduct Change Order #43 issued to Vaughn Industries in the amount 

of $79,000, previously provided to TransAmerica and Bates-stamped LENDOO 1311-001380. 

Also see response to Interrogatory No. 1. 

Interrogatory No.7: Identify the contracts and the respective contract amount that the 

OFCC (previously known as the OSFC) has entered into with Lend Lease (or Bovis Lend Lease) 

since January 1, 2010. 

RESPONSE: Please see the third amendment for CM services, Bates-stamped 

OSFC007084-007090 and provided to TransAmerica counsel by email on 4/28114. 

Interrogatory No.8: Identify the contracts and the respective contract amount that the 

OFCC (previously known as the OSFC) has entered into with SHP since January 1, 2010. 

RESPONSE: Please see the attached docmnents Bates-stamped OSFC007210-007235: 

SHPs 1st Amendment to Agreement 3, dated 6/23/11 in the amount of$487,000; SHPs 2nd 

Amendment to Agreement 3, dated 4/24/13, in the amount of$612,000; OSFC SHP Contracts 

AE Spreadsheet; and SHP Proposed Contract Amendments (6-7-11). 

Interrogatory No. 9: Identify the document that represents the latest budget for the 

Project, which includes the amount of actual costs. 
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RESPONSE: OBJECTION. "Latest budget" is undefined and vague. Without waiving 

objections, OSFC refers Plaintiff to excel spreadsheets and PDF documents provided with these 

responses. Excel spreadsheets have been produced in their native format where possible. All 

responsive budget documents are included in the Bates ranges "OSFC007097-0SFC007103." 

Interrogatory No. 10: Identify the delta, to the extent it exists, between the amount of 

committed costs and the overall budget amount for the Project, including any unspent 

contingency. 

RESPONSE: Please see response to Interrogatory No. 9 above. 

Respectfully submitted, 

MICHAEL De WINE 
Ohio Attorney General 

iam . Becker (0013476) 
raig D. Barclay (0023041) 

Jerry Kasai (00 19905) 
Assistant Attorneys General 
150 East Gay Street, 18th Floor 
Columbus, OH 43215-3130 
Phone: (614) 466-7447 
Fax: (614) 466-9185 
william. becker@ohioattomeygeneral.gov 
craig. barcla y@ohioattomeygeneral.gov 
j erry.kasai@ohioattomeygeneral.gov 

COUNSEL FOR DEFENDANT 
OHIO SCHOOL FACILITIES COMMISSION 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Defendant OSFC's Response to Plaintiff's 

First Request for Interrogatories was sent by electronic mail and regular U.S. mail, postage 

prepaid, this tc/day of October 2014 to: 

Donald W. Gregory 
Michael J. Madigan 
65 East State Street, Suite 1800 
Columbus, Ohio 43215 
dgregory~e~erbrown.com 
mmadigan@keglerbrown.com 

Counsel for PlaintijJTransamerica 
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Mr.Josl:l Wdhelm 
Trffi\sAmerica B(Jiltling Co., Inc. 
2000 West H.enderson Roati 
:CO!un~JUs, OH 4.3220 

HE: Ohio Stale ·Schoof. for .the·BifrJtl and Ohio .School filrthe·Deaf- .Residanllal Dorm Build!rlQ2 
BP.#026R;..., Gener.ai"I:rades 
Notlflootlon of Non·Conformance fNotlce:of UquldntetH1-unagfrS.J:51)ay NotifiQ!lt1on 

Dear Josh; 

ihis teller sha1U Sfm'B as ~·~M·s· Day Ne(ifi(";a\io,, l'egardin9 the Qhio:State :SChool for-1M> Bflnd ·and·Ohio School for 
tne:Oeaf ~JJ!enltal Qorr:o~ ProjE.'Ct Wq ~&V!l prel!iOtJsly ls!"n.ted .nol!H!/aUQ>'"l Tfl99.rdillrJ Y.OI)f rqoffl}g ~o~vitie~ !b;rt 
were not meeting the schedu!e·requirements. tend tease has also. sentvarious·e-rna!t cerresponilence regarding· 
ihe-sclieclulo·and Transilnreiica's.responsibilily to Yloi"k overlinu~ .• i.'le.ekeii<ls and·adcliooital shifls.jl&r -iha Contmcl 
·requirements In order to meet the f1rpject Sc!Jadula: 

Recovery SolrndLrlr. 3 I'J<JS i:;Siif!Q amf.lllgneclof~ by· an· Gonlraetors en !-Jovember 10, ·t.OH. This Sc:badu!a W~$ 
create~ \.;lin TransAmerlc:a's lnput"lhat ~s HrC!lllded >A~tltyour·ptanlo meet the sche(lute with a ten clay ilur.ation, 
TM t~n day Cluraton was aflded due 10 additional work.that was -addad to· your scope via changtwrder. Per 
Recover)!·~li.edU!e.3.-yc~:~ are.}JO\Y. ~niflcantly behind itre sehe~ub ano.afe 09t:meetlog '!he dates agreed 10. . 
CcnsequenUr.. per Article 3:3.vf ~our·Gontract; mon~y will 5a wi.thlie!tt until. the RecovflrY S.Ciled~11e dates are· mot anci 
tha Pr.oject.ls on ~hedtil~ for all buildings to c6mplota wtthin.llio scheduled ll~eframe. 

Th~ folfowinglrli1A$IC\nes have not beAil compleled due to roofing acti'Jllies not being ·JOO%, complote, which is lho 
P.mdeees~odo ihis l}lilt:Stofte: 

e A1040~ OSS(3 Dorm 5 Rcof and- Win~ow f=nc!osure CompfetimrDale July-1"·1; 2011 

e A1U40S"OSSB.Doim1 Roof <md Windt.wif.nc;Jowre.Goinpielioil Dale Aoglist·<1, 2011 

" A1<lWt\ OSSB Dorm.6 Hoof and Window Enclosure-Comple1ibn-Oale A~gust '18,-2011 

o A10405 OSSB: Doun 2 Jq;of a1.1d' W•ndow Enclosure Complelion b~te $p,plernber j, 2011. 

e A'I04.06 OSSB-Do! Ill 7 Roof and Window t:nol~:mure Complejibn Dal~ ~$plembei: ~"5, -2011 

.a AW!\0.7 OSSS: Dorm 3 Rcof and Wlndow Enclo..<:urt:J..Compl.etioll Date Septomber 3o. 2011 

o A10421 OSD borm 7 Roof and Window Enelosur~ Completion Date JtiJy 28, 20fi 

o 1-\10(.1-30 O~.D"I;Q_,@ 3"Royf a1iil WiildQw ~lclosu.rtr (!oll)pteli~n "D-ate Af.igu~t: )J. 20~1" 

" A~0433 DSIJ DOrm 6 ·Roof ami Wmdmv Eilcklsuro Cuilllllallon Dato A~!gusf25, 201-1" 

lund l~ato (US) CCG2!W~!Qfl lr.G. I Al'JP~P ijl4/~1?. .~l/~ 
Ollli)"Stl!~ S:l~ll~ !lie t;;n:!'end d-1.3 ~h<V"J~orl)w):l:!~•f Fll':&n~~ 614 7!\l-5'-!!~ 
Pl~'ll>I·S.1c 
.502 M<rrso Rcq1) ~l\W~no~o.'D 
Colir;oJx~. (lfl4~?!4 

TRANS057383 
OSFC007188 



-··-:"'~--

L~IId Leas~ 

.,. A10dS7 OSD-Dornl 2 Roof and Window Enclosure C001p!Btron Dale Ser.ternlmr 8, Z0~1 

o A1M39 0$0 Dorm 5 Roof ru:~d Window EnclosU:re. Conmlation Qate Sept@Jber 22,2011 

<> A10t;42 OSD Dorm t Rnol and Window Em:losum COJJ!plclion Dalo Oclohor 7, ZOH 

.Additional delays. to Recovel'/ Schedule 3. ere causing inwacts·to the project ~ll.;;:to dryW.RII-hangin.g an(l"fiois!ling-1hat. 
is fallir.g ·behind schedule •. Pli:ase·.keep in mfull that drywaU activities 'li<!Js u&ed-as.-tbe loobof'mea<:ur.ement wl-len 
we put Hecov~rySche.dule-3 together. 

Tile statHs·of dryvr<lli aclivilles are noted below: 

o O:SS8 5·Drywcill PltrtGhllsl Scheduled Completion Nov~ntb!lr 23,:20·11 
o Ackia!Start December 5. 2011 (-10 days} 

" OSSB i Finish-rnterior Drywall Scheduled start data N·ovarnber-2-2, 2011 
q Actual Start .Dacembar 5, 2011 {..S Days) 

e QSSB 6 l:la:1g Interior "Dr;wan Scheduled-Start' Nov~mb.er- 28,. 20.1"1 
o Projectad start December 8, 2011 {-8-days) 

" OSSB 2 Fwulitig clos11t91nspecUou Schoouled start N:cvt¥m1Jer 29, 2011 
o Pro]eoted-s!ert De9ember 12,2011 (-9-daysj 

(> OSSB 7"Han~J Interior DJv.walt Scfle(}illed.Start.December o, 2u.n 
·~ Proje_ored start t)ec;emoor '1.7, 20T1·~-fidr:Y.S~ 

eo OSSB 3 Hang ln!e'rior Drywall SchedHJed·stait-Decembi:r- 29, 2011' 
o Projeclad start JanuaryiO, ·201 t {'('!days} 

., OSO 7 Flni!Jillfllertor Orywal! Scheclilled cwupleli::in November· 26, 2011 
~~ Projected Completion DecemberS, 2011 (·8·day~-} 

" OSO' 3 Finish Interior Drywall· SchecMec~ Start Novemoor :w. 20t1 
c Projected· Star!Dccembcr 1 o·. 2011 (-8 days) 

" OSO .i3 J-Iang Interior Drywall SciwJuled Star.t December 1. 2v"."l1 
-o Drojeotad $1art.Decemb~r 12;.2011 {-6 'days) 

o 080 2 Hang ln1erior·Drywall Scheduled Start !Jecemher 14.-2.011 
o Ptojaoled Start Deceinber 23;.201-1 (-7 days} 

o OSD 5 !-fang lilterlor Dryvr.lll Schedu!~d ()k'lrt D~cemMr 22,:2011 

'l-
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o ·ptoJe¢ted Start. January G, 201?. {·9 d~ys) 

o OOfJ } l-iang lt~rerior Orywa!rSoMclofed:S!ar~ JanuafY 4. 2012 
o :p(ojor,!~d-strul.J\llllla(y 1I;"20U{..s·ooys}· 

The 0\'~0~r is ~W. o~erei~hlii ·U1el_i r[ghU9 w~f!hOI(f{upc~-as p~u\.Qf L!Q\Ii\!~t~J D~~ges per:S~Qiion 3.~ Qf your 
eO!ltruct. liquidatli<l Danwgt~s wiU·IJa assussed lo lho rttUi.l.stoiJ"illl aS"sQ'~c(l with tbo- roof.<:~nrpre1iMtlateil nste~ 
vboYil anti wl!l.be·withlte!d ota.ra!e of $2,0.00 per.t!ay staltblg wlth·Sll11edilla~ ac!lvlly.A'f94P2 OSSB D.mm6·Hoof· 
anil Wir\dti~ Enalosur!'i: Goinp!MfQn Date Jit!Y 14, 2011, Tho roncls wilf be \'li"Uihetd s{Eu Hno wiUi Pay Appiii:allo:\ tm 
-subtllill~cl'l'lovamber30, 29H. Tho.ruilmml QfLJquldntoilDam~g~ add~? \IP IP 1Q3:days ai ~ r~!!il·~F$2;900 jler<lay · 
which-tot air; $20il,poo: T (Ell~l\mO!jc~\'41111\!VO 1~.& opjlOdW1(ty to compl~t~-t~f~"WP!k por·lh~ .aoo~ roofing· tlale;S {lnd 
llaVe-JlOitkms: of tho L!mtklalciti"Uamaij0~./$ltlfl&ou. _Ill iillis"dot.ih~,ac6v'd1((} fie tot)1pl~ta<i, Transi\rueri~ llll$! 
Col'f!p!ot\Fall work as.c;oclatod VII!t1 tho-l<ml and-roctlfy.lhO'lssue~:V/Ith tho robfing warfailty. 

TrausAI!il1lic<HI'U~t.alsp coma intq:scnedule.eomjllianse\'lfil) lha db-~1a!l a<Jtivill~:~s li~l~d a_hove within IIW uoxi-five 
dayll·or"lh&·Oi'tfl(l~ will. ex~rr;lse t!Jeir ri9l1tst~ pron~Jed Wilh·!h!' \'Wk two!liws·wlth !ho cqsl;l be!ng·tha·r{lsJHH<S!!>iii!y 
of T rat~S'Alttanoo. 

The goal f~ to comjl!&ta !h"e·p_tojeet'l~!ll~n ll!o appr~vM"!Illle frrunes. ·me hope IS"tlu\t l~e a{rove issues aan be 
(ecllfieQlJttiikl~.t.wllimlno, further .aoUon. 1~iH 11ee<! to !<ik\ltll~cp. FeeiJr~q.io .coJ)j.1c~mE, \~fih ~1.1y qu!lslion~. 

c!aylon.!il!lh@lond!ease.com 

cc: Jfi.u:y 1{-asaj, O~F"C 
Madfsnn Oowlln, OSFG 
Josl\"P.Jedovlcb, sur 
jim. Swarlzmlffer, tend l~asa 
Bnl l<oniewlch,. TransAmerkla 
Ohfo rar(ner's-losu~t~~~ce company ~Contraclor.·s Surety) 
WlUis·of Ghlo, ll}o. (Gonl.rQc!ot's Sumty_Agen!) 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Matt 

Keith, Clayton <Ciayton.Keith@lendlease.com> 
Friday, Auqust 29, 2014 10:54 AM 
Westerman, Matthew 
Dowlen, Madison; Swartzmiller, Jim 
FW: TA last payment 
Transamerica Disbursements OFCC.xlsx 

In regards to our conversation yesterday. 
TA Final Contract Amount with deductive change orders issued $3,830,263.92 
TA Payments to date (Per report received from Karen Kirk) $3,361,558.52 

Remaining funds available to TA $468,705.40 

Thanks 

Clay Keith 

-----Original Message····· 
From: Kirk, Karen [mailto:karen.kirk@ofcc.ohio.govJ 
Sent: Thursday, August 21, 2014 1:09 PM 
To: Keith, Clayton 
Cc: Dowlen, Madison 
Subject: RE: TA last payment 

Clay, 

Below are the Pay Apps associated with the payments on the attached spreadsheet. I noticed the Bl report didn't 
capture that so if you need it, here's the listing: 

00013199 
OOG13543 
00013779 
00013951 
00014185 
00014434 
00014667 
00014798 
00015138 
00015837 
00015935 
00016115 
00016116 
00018563 

Appl No.(1) Period To: 3/10/11 
Appl {2) Period to 4/10/11" 
Appl No 3 Period to 5/10/11 
Appl No.4 Period To: 6/10/11 
Appl No. 5 Period to 7/10/11 
Appl No.( G) Period to: 8/10/11 
Appl No (7) Period to: 9/10/11 
Appl No 8 Period to 10/10/11 
Appl No (9) 11/10/2011 
Appl No 11 Period 1/10/12 
App No (12) Period to 2/10/12 
Appl 14 Period to 4/10/2012 
Appl No 13 Period to 3/10/2012 
PA #17 LD Release 

Please let me know if I can be of further assistance I 

Karen Kirk 

1 
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