IN THE OHIO 'CO'URT OF CLAIMS
BINDEC 26 11 1g: 96

WILLIAM RUSSELL, )  CASENO.: 2013-00138
Plaintiff, %
) JUDGE PATRICK M. McGRATH
Vs. : )  MAGISTRATE HOLLY T. SHAVER
CLEVELAND STATE UNIVERSITY, ;
Defendant. ;
STEVEN LISS, ) CASE NO.: 2013-00139
Plaintiff, ; JUDGE PATRICK M. McGRATH
VS. % MAGISTRATE HOLLY T. SHAVER
CLEVELAND STATE UNIVERSITY, g
Defendant. ;

PLAINTIFES WILLIAM RUSSELI, AND STEVEN LISS’S ,
REPLY IN SUPPORT OF MOTION IN LIMINE TO PRECLUDE EVIDENCE OR
ARGUMENT RELATED TO SPECIFIC INSTANCES OF ALLEGED CONCERNS OR
PERFORMANCE

On grounds of relevance and prejudice, Plaintiffs movéd to exclude testimony and
argument concerning “specific instances of alleged concerns or performance” because such
testimony is irfelevant to, and contradicts, CSU’s repeated claim that Plaintiffs’ terminations
were not based on performance. Now, CSU wants té contradict its own stated reason by

introducing “reference[s] by Cleveland State to [Liss’s and Russell’s] skills and abilities.”

! Motion in Limine, at p.1.
2 Opposition, at p.1.




Liss’s and Russell’s “skills and abilities” are beyond question in this lawsuit.> Moreover,
CSU’s claims of poor performance are irrelevant because CSU has continually sworn, in
testimony and in writing, that performance did not play any role in the reorganization, the
terminations of Plaintiffs or the failures to re-hire Plaintiffs |

LAW AND ARGUMENT

I. Dr. Willie Banks Testified That Plaintiffs’ Terminations Were Not Performance
Based.

In addition to the testimony of Dr. James Drnek, previously cited in Plaintiffs’ Motion
in Limine, Dr. Willie Banks specifically testified in deposition:
Q. Mr. Liss Wés not terminated because of his performance, correct?
A. Correct.
Q. Mr. Russell was not terminated because of his performance, correct?
A. Correct.*
At trial, Dr. Banks testified again that the Plaintiffs’ terminations were not based on
~ performance. Thus, testimony and evidence regarding specific instances of performance
or other concerns should be excluded because they are irrelevant.

II. Steve Vartorella, CSU’s Corporate Representative and HR Official, Also Testified
That Plaintiffs’ Terminations Were Not Performance Based.

Steve Vartorella has served as CSU’s corporate representative at trial, observing every
day of testimony. Vartorella was also the HR representative involved in the terminations. He
emphatically testified:

e “The reorg was not based on performance. The reorg was not based on
performance. »

3 Indeed, CSU’s own documents indicate that Liss was qualified for positions that were available after his
termination and CSU even interviewed him for these positions. See, e.g., Trial Ex. 235 (CSU_01221-11222)
(indicating Liss finalist for Assistant Dean of Student Engagement position), attached hereto as Exhibit 1.

* Banks Dep. 39:1-7.



o “It’s not driven by performance.”

* “[Positions were not eliminated due to employee performance.”
CSU was very clear: performance was not a factor in the reorganization. Thus, evidence of

specific instances should be excluded because they are irrelevant.

11l CSU Put In Writing That Performance Was Not Relevant To Plaintiffs’
Terminations.

CSU confirmed that performance was not the basis for the terminations in writing:

) In the letter informing Liss of his termination, CSU wrote “Please note that this
decision is not based on performance[]”;7

. Likewise, CSU" stated in Russell’s termination letter that elimination of his
position was “necessary for purposes of efficiency and effectiveness.”®

None of CSU’s identified decision-makers have contradicted what was put in writing
and the CSU employees it claims led the re-organization effort that led to Plaintiffs’
terminations (Drnek and Banks)’ testified that Plaintiffs’ performance was not the reason. As
such, to the extent Knepper'® stands for the proposition CSU claims,'! it is simply inapposite.

IVv. CSU’s Constantly Changing Alibi Is Evidence of Discrimination.

CSU keeps searching for new pretexts to hide its discrimination. CSU’s shifting and
changing claim that “Mr. Liss’s and Mr. Russell’s past job performance was one of the factors
that led to the reorganization™ is strong evidence of pretext. The Sixth Circuit has held that

“lajn employer's changing rationale for making an adverse em loyment decision can be
p _ p

5 The repetition of Vartorella’s statement that “the reorg was not based on performance” twice is not an error—it is
simply Vartorella’s testimony under oath.

§ Vartorella Dep. at 80:5-23.

" Trial Ex. 98 (CSU_002077) (emphasis added), attached hereto as Exhibit 2.

® Trial Ex. 100 (CSU_002079), attached hereto as Exhibit 3.

? Cleveland State University's Motion for Summary Judgment, at p. 5 (“Dr. Banks in turn [after Cauthen’s report]
recommended restructuring to Dean Dmek, who approved it.”)

' The correct citation for Knepper is 2011-Ohio-6054.

"' Knepper is, in fact, easily distinguished from the instant case for in Knepper the plaintiff had no testimony from
the ultimate decision-maker as to why he was not hired and all persons testifying as to the reasons for termination

agreed as to one reason. By contrast, all persons testifying as to the reasons for the adverse actions here explicitly
testified that performance was not the reason for terminating and refusing to re-hire Plaintiffs.



evidence of pretext.”12 See also Moscato v. Ohio State Univ., Ct. Cl. No. 2011-06552, 2013~
Ohio-3631, 40 (“Inconsistent reasons given by key decision-makers as to the reason for the
firing can provide evidence of pretext.”) (citing Tinker v. Sears, Roebuck & Co., 127 F.3d 519,
523 (6th Cir. 1997))."* Here, CSU keeps changing its rationale for firing Liss and Russell: first

? &L

the rationale was the Cauthen Report; then it was Plaintiffs’ “relationship” with Banks; then it
was performance, and now it appears to be “skill sets.” CSU compounds these falsehoods with
others, the most recent being its claim that Mr. Russell refused a job offer, which he never did.

CSU’s changing rationale is only relevant to the extent that it is proof of pretext.

CONCLUSION

For all these reasons, as well as those set forth in the Motion in Limine, Plaintiffs
respectfully move the Court for an Order in limine barring CSU from offering irrelevant,
prejudicial, and trial-prolonging evidence and argument related to purported performance or

conduct concerns being the basis for its decisions to terminate and not re-hire Plaintiffs.

2 Thurman v. Yellow Freight Sys., 90 F.3d 1160, 1167 (6th Cir. 1996) (citing cases) (affirming judgment for
plaintiff former employee).

13 Cf. Coburn v. Rockwell Automation, Inc., 238 Fed. App’x 112, 122 (6th Cir. 2007) (noting that an employer’s
inconsistency or dishonesty on one issue “undermines its credibility generally.”).



Respectfully sgbmitte

b

/_\
RK GRIFFIN (0064141)
mgriffin@tpegfirm.com
SARA W. VERESPEJ (0085511)
sverespej@tpgfirm.com

THORMAN PETROV GRIFFIN CO., LPA
3100 Terminal Tower

50 Public Square

Cleveland, Ohio 44113

Tel. (216) 621-3500

Fax (216) 621-3422

Attorneys for Plaintiffs Steven Liss and William
Russell

CERTIFICATE OF SERVICE

A true and accurate copy of the foregoing was served via electronic mail, on this 24th

day of December 2014 to:

Randall W. Knutti, Esq.

Amy S. Brown, Esq.

Emily M. Simmons, Esq.

Ohio Attorney General’s Office

Court of Claims Defense Section

150 East Gay Street, Floor 18

Columbus, OH 43215

Randall. Knutti@Ohio AttorneyGeneral. gov
Amy.Brown@OhioAttorneyGeneral.gov
Emily.Simmons@QOhioAttorneyGeneral. gov

Attorneys for Defendant

4 Aftorn‘éy j%r Pla%m‘ﬁ Stevén LLiks and William —
Russell
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Cleveland St tate Univer Sity

Office of the Presidest

eptentber 3, 2012
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Cleveland State Universicy

Department of Homan Resources Developnrent and Labor Refasons

abet 5, 2612

Wilitars Fusssl
827 Maginer Village
Huten, Do 44836

Digzir #7. Rugsall:
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2o may he sooner than Octobsr §, 2012, This wouid be d»:if:;,rrrmaq hasad onihe
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