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IN THE OHIO COURT OF CLAil\'IS 
2614 DEC 26 AH 10: 26 

CASE NO.: 2013-00138 \VILLIAM RUSSELL, 

Plaintiff, 

I 

vs. 

CLEVELAND STATE UNIVERSITY, 

Defendant. 

STEVEN LISS, 

Plaintiff, 

vs. 

CLEVELAND STATE UNIVJ;:RSITY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGE PATRICKM. McGRATH 
MAGISTRATE ROLLY T. SHAVER 

) CASE NO.: 2013-00139 
) 
) JUDGE PATRICK M. McGRATH 
) 
) MAGISTRATEHOLLYT. SHAVER 
) 
) 
) 
) 

PLAINTIFFS WILLIAl\1 RUSSELL AND STEVEN LISS'S 
REPLY IN SUPPORT OF l\10TION IN Lil\11NE TO PRECLUDE EVIDENCE OR 

ARGUl\1ENT RELATED TO SPECIFIC INSTANCES OF ALLEGED CONCERNS OR 
PERFORl\1ANCE 

On grounds of relevance and prejudice, Plaintiffs moved to exclude testimony and 

argument concerning "specific instances of alleged concerns or performance"1 because such 

testimony is irrelevant to, and contradicts, CSU's repeated claim that Plaintiffs' tenninations 

were not based on perfonnance. Now, CSU wants to contradict its own stated reason by 

introducing "reference[s] by Cleveland State to [Liss's and Russell's] skills and abilities."2 

1 Motion in Limine, at p.l; 
2 Opposition, at p.l. 
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Liss's and Russell's "skills and abilities" are beyond question in this lawsuit.3 Moreover, 

CSU's claims of poor perfonnance are irrelevant because CSU has continually sworn, in 

testimony and in w1iting, that perfonnance did not play any role in the reorganization, the 

tenninations of Plaintiffs or the failures to re-hire Plaintiffs 

LAW AND ARGUMENT 

I. Dr. 'Villie Banks Testified That Plaintiffs' Terminations 'Vere Not Performance 
Based. 

In addition to the testimony of Dr. James Drnek, previously cited in Plaintiffs' Motion 

in Limine, Dr. ·willie Banks specifically testified in deposition: 

Q. Mr. Liss was not tenninated because of his perfonnance, correct? 

A. Correct. 

Q. Mr. Russell was not tenninated because ofhis perfonnance, correct? 

4 A. Correct. 

At trial, Dr. Banks testified again that the Plaintiffs' tenninations were not based on 

perfonnance. Thus, testimony and evidence regarding specific instances of perfonnance 

or other concerns should be excluded because they are irrelevant. 

II. Steve Vartorella, CSU's Corporate Representative and HR Official, Also Testified 
That Plaintiffs' Terminations Were Not Performance Based. 

Steve Vartorella has served as CSU's corporate representative at trial, observing every 

day of testimony. Vartorella was also the HR representative involved in the terminations .. He 

emphatically testified: 

• "The reorg was not based on peiformance. The reorg was not based on 
peiformance. ,,s 

3 Indeed, CSU's own documents indicate that Liss was qualified for positions that were available after his 
termination and CSU even interviewed him for these positions. See, e.g., Trial Ex. 235 (CSU_01221-ll222) 
(indicating Liss finalist for Assistant Dean of Student Engagement position), attached hereto as Exhibit 1. 
4 Banks Dep. 39:1-7. 
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e ult's not driven by peiformance." 

• "[P]ositions were not eliminated due to employee peiformance."6 

CSU was very clear: performance was not a factor in the reorganization. Thus, evidence of 

specific instances should be excluded because they are irr-elevant. 

III. CSU Put In 'Vriting That Performance 'Vas Not Relevant To Plaintiffs' 
Terminations. 

CSU confinned that perfom1ance was not the basis for the tem1inations in writing: 

• In the letter infonning Liss of his tennination, CSU wrote "Please note that this 
decision is not based on performance[]"; 7 

• Likewise, CSU stated in Russell's tennination letter that elimination of his 
position was "necessary for purposes of efficiency and effectiveness."8 

None of CSU's identified decision-makers have contradicted what was put in w1iting 

and the CSU employees it claims led the re-organization effort that led to Plaintiffs' 

tenninations (Dmek and Banks)9 testified that Plaintiffs' perfom1ance was not the reason. As 

such, to the extent Knepper
10 

stands for the proposition CSU claims/ 1 it is simply inapposite. 

IV. CSU's Constantly Changing Alibi Is Evidence of Discrimination. 

CSU keeps searching for new pretexts to hide its discrimination. CSU's shifting and 

changing claim that "Mr. Liss's and Mr. Russell's past job performance was one of the factors 

that led to the reorganization" is strong evidence of pretext. The Sixth Circuit has held that 

"[a ]n employer's changing rationale for making an adverse employment decision can be 

5 
The repetition ofVartorella's statement that "the reorg was not based on performance" twice is not an error-it is 

simply Vartorella' s testimony under oath. 
6 Vartorella Dep. at 80:5-23. 
7 

Trial Ex. 98 (CSU _002077) (emphasis added), attached hereto as Exhibit 2. 
8 

Trial Ex. 100 (CSU_002079), attached hereto as Exhibit 3. 
9 

Cleveland State University's ~Motion for Summmy Judgment, at p. 5 ("Dr. Banks in tum [after Cauthen's report] 
recommended restructuring to Dean Dmek, who approved it.") 
10 The correct citation for Knepper is 2011-0hio-6054. 
11 

Knepper is, in fact, easily distinguished from the instant case for in Knepper the plaintiff had no testimony from 
the ultimate decision-maker as to why he was not hired and all persons testifying as to the reasons for termination 
agreed as to one reason. By contrast, all persons testifying as to the reasons for the adverse actions here explicitly 
testified that performance was not the reason for terminating and refusing to re-hire Plaintiffs. 

3 
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evidence of pretext."12 See also ~Moscato v. Ohio State Univ., Ct. Cl. No. 2011-06552, 2013-

Ohio-3631, ~40 ("Inconsistent reasons given by key decision-makers as to the reason for the 

firing can provide evidence of pretext.") (citing Tinker v. Sears, Roebuck & Co., 127 F.3d 519, 

523 (6th Cir. 1997)). 13 Here, CSU keeps changing its rationale for firing Liss and Russell: first 

the rationale was the Cauthen Report; then it was Plaintiffs' "relationship" with Banks; then it 

was perfonnance, and now it appears to be "skill sets." CSU compounds these falsehoods with 

others, the most recent being its claim that Mr. Russell refused a job offer, which he never did. 

CSU's changing rationale is only relevant to the extent that it is proof of pretext. 

CONCLUSION 

For all these reasons, as well as those set forth in the Motion in Limine, Plaintiffs 

respectfully move the Court for an Order in limine barring CSU from offering irrelevant, 

prejudicial, and trial-prolonging evidence and argument related to purported perfom1ance or 

conduct concems being the basis for its decisions to tenninate and not re-hire Plaintiffs. 

12 Thunnan v. Yellow Freight Sys., 90 F.3d 1160, 1167 (6th Cir. 1996) (citing cases) (affirming judgment for 
plaintiff former employee). 
13 Cf Coburn v. Rocklvell Automation, Inc., 238 Fed. App'x 112, 122 (6th Cir. 2007) (noting that an employer's 
inconsistency or dishonesty on one issue "undermines its credibility generally."). 
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IFFIN (0064141) 
mgriffin@tpgfinn.com 
SARA W. VERESPEJ (0085511) 
sverespei@tpgfinn.com 

THORMAN PETROV GRIFFIN Co., LP A 
31 00 Tenninal Tower 
50 Public Square 
Cleveland, Ohio 44113 
Tel. (216) 621-3500 
Fax (216) 621-3422 

Attorneys for Plaintiffs Steven Liss and William. 
Russell 

CERTIFICATE OF SERVICE 

A true and accurate copy of the foregoing was served via electronic mail, on this 24th 

day of December 2014 to: 

Randall W. Knutti, Esq. 
Amy S. Brown, Esq. 
Emily M. Simmons, Esq. 
Ohio Attomey General's Office 
Court of Claims Defense Section 
150 East Gay Street, Floor 18 
Columbus, OH 43215 
Randall.Knutti@OhioAttomeyGeneral. gov 
Amy.Brown@OhioAttomeyGeneral.gov 
Emily.Simmons@OhioAttomeyGeneral. gov 

Attorneys for Defendant 
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Clevelru1d State Un.iversir-y 

Mr. Steven Liss 
4452 D;:nma Drive 
Rk.hmond l{~Jt;hts.. Obio -:i . .:~ hH 

Ofl'ice of. the Pt~d.Jr.:nt 

September 5, 2012 

Dean Drtek has rccmi:inended that the Uhiver:,;ity release you from your t"mployment u!; 
tht~ Director, S'tt:der1t Involvmnenl in rhe De.pt\tflrtent of Stud~llt ISfe. Y011r Iayoif l5 part of an 
O\?,:;rall reot].?Ali.t.:utio:: of the Dcp:mmbnt. After· cafeful ,::cn~ider:ddn and. review r,\f the 
commissioned consultant's repon, t have acreptcd Dean D.mek' s ret:Qmmot1dation, and tbf;refcn;;, 
In accordance wiih Sections 8.5.&.4.2 and 8.5.8.4.3 of the Professional Staff Person;uJ P0Hcies, 
pu v/ill be laid-. off due to reorganiiation effective Octcber 6, 20 i.L.. 

"E'Jea$e riole tha~ Uiis detislou is nOt.bazed on perfcr;:nance. T'-hank yo.u for .YPUf se.rvic.e "to 
rbe lJnlversi:ty~ 

I{tlnald .M. Berknirtri 
President 

Cl'!'. Jint Drnek,. Dt~tHl ·nf SitH.i~mts and. Vi~~~ l)rovost for SUn .. b:~ht .AffuH'· 
Steve Vancrdla, Humtm Resources Gen(;tf\Hst 

CSU_OOZOT! 
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Departrn~;.nt of Hnma:ttH.esuii.n.:es Development <Uiti Laber Relations 

vVUHarr; Rqs~a!! 
627 Mariner Viflage 
Huron, Ohi<:J 44839 

it i:~l\•vith rogret Wia~ I inft.'lrm .y~u that your part~Un1e Cbotdinat~r~ G·r~~l< i.\1i2.lrs p-osition in $t.udent"tf!e fs 
b;;;ing e!imin;;;!<;Q. Accord\ngly, you ersbeili~ lskl oli hm1·1hiJ:> posilicn ~Jfcr.:Uv~ Ootcbor 5, 2012. In 
accorda-~c::. t~ith the.· SElU ·btifgri.infng qg!f:~-m~n·t! -Lflherr.: .t:.YJs.'~ t?- :poste~ vacant .bar_galnlng t.tnit ]Jcsit!on 
lor i\ih)Ch yt>t,-;;rr; irnmetl!;;.te!yqua!if!edlo p£;rform, you 1ViiJ be·qfff2te~ lheopt~onunity to transfer mto ir, 
P!ef!SS' he· assured !ht;Jt· Human Resources clo:s(lly rnonitot.s· Mw i:l.r\d exi;;tlrig jab vacancies and will 
co!it;.;!:l·~fOU sJ;ou!d a transfer oppor:(t:l'l!\y p~ser.\ its~\f. ln t!ie evei1t of a iransiet, p1e~se bo advi!;ed that 
youi'l;;;yoir· eHnotive d<;to may be sooner than October 5, 2012. Thls wouid be determlr\ed based. on·th~ 
t:t<;tiing needs ;oftl~e new department as well as ihe r.eeds of" your de~arlw~i1t ·· 

T!1is :;;yeti is bGing carried toUt umier the pruvlslons of the pcl!ecHve batga1ning agrsem;;;nt by anf.\ 
bet\veeri C!evela,'ld State Unr11ersiiy arid .sau, District 11 t1f.l. Hwl\.Jdir..g Artide XXVH "L.aycit; Buli;plng, 
e.nq Hl:i:JEi.!l." Under the provisions. at lhe Eigruem$nt, you as a. laid off 0mp!oy2o, wlll r-etain niins!alemi?!it 
right~. to the job Cla$SiHnalion held prinr lotte initial \tiyoff, transfer; bump; or tajuct!on In hi;>UIG, provldttd 
ye'J !l:!f]lodlatc{y qu.atiiied to perf~_rm the-Teq:[_Jir.e'd ~Vbtlt, for a p£:riOd t?f· i 8 ·niottH~~ fr-om :!hci ~ai\3 of layott 
lt !s.lmporiunJ· thm you !icep tl'Jc Departmcnt.cf Humm1 Hosourcas advl\;cd of your curr.snt home addn:Jc;;. 
Plea.ssti\r~ct any wch Changes intha Dep1'"Atment ofHunian Resources C~velopmer.tand Labor 
RslaJions,):!i 21 atctid. Avelttte, .A.C 113 •. Glo'c!SiendJ .Oh10 44115. FaHut·~ tc nOtify thin ~~pa~.i:nent .ot your 
J~u~r~nt a.¢ dress co.u!d re·suf!" in nc_n-deiivery ·o·r ui:time!y:deHVety of man. tvh;ch ~GU!cl rs~tJlt In forteiture of 
yrJUrtight to recall. 

!t YOtl wish 1o .Schedule an ;.;ppolntrnont !o .ii.!lEWer ;:my questions you rnay have; please contact S.\avs 
\1?-rtgrella. ;..jqman Rl'!sot;<qe GGt~m~list In adol!lon, pf*;ase bt:n:nMs!.'!d nf autp!12ceme'nt servitJes 
~wailc,bi$ ~1:1 O\J;Jli ~'1(:! i;Jr:>j;l?rhnr:.r,t.of Hlman Resources. Plaase see lha atiach~ inrorn1a11on regardil1iJ. 
this eu:vice. It fs our !t1lar.tto bo as respor-,srve: e.s pdmibl:a \o ~';,lir co1-i~tr::s. 

ThH Urih'f.lrl;'i\y r$ijrtJls.h:.wing to take this measure, buH\rids ii ne~;esmsry f!Jr purpQe\¥S ol eificitmcy <l:n:::!. 
ctf'3c\lv;;::no;;s.. · 

JE.in(:!.t;: Drn$k, Vice Prcr.ft:tst S.h:~ent A(f:afrs/Dsa~ ot Stv~erns~ St~.f:ient· Lite 
W!lile B<wks. 1\ssociate Oeen'6rstudentS. Slu!.isn1 Life 
rlose l:hgai!a, SElUiD 1 i 99 

.H;_:jii~~g ~'id~tu:! '= 11 Z.i 1;nc·Hil_ A·_.~-~~l· •. \ C t l.5. Cl;;n.:bwJ. Ohb 4·; ~ 5..:~,2! -i 
{11?1) Ga?~~G)(}, i-!t"t{2.16) {HJ7·?:"B..; 
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