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COURT Of Cl/-1./l·is 
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IN THE OHIO COURT OF CLAil\1S 
2BI~ DEC 26 AM 10: 26 

WILLIAM RUSSE~L, 

Plaintiff, 

vs. 
CLEVELAND STATE UNIVERSITY, 

Defendant. 

STEVEN LISS, 

Plaintiff, 

vs .. 

CLEVELAND STATE UNIVERSITY, 

Defendant. 

) CASE NO.: 2013-00138 
) 
) 
) JUDGE PATRICK M. McGRATH 
) MAGISTRATE HOLLY T. SHAVER 
) 
) 
) 
) 

) CASE NO.: 2013-00139 
) 
) JUDGE PATRICK M. McGRATH 
) 
) MAGISTRATE HOLLY T. SHAVER 
) 
) 
) 
) 

PLAINTIFFS WILLIAM RUSSELL AND STEVEN LISS'S 
REPLY IN SUPPORT OF l\10TION IN Lll\HNE TO PRECLUDE EVIDENCE OR 

ARGUMENT RELATED TO SPECIFIC INSTANCES OF ALLEGED CONCERNS OR 
PERFORl\1ANCE 

On grounds of relevance and prejudice, Plaintiffs moved to exclude testimony and 

argument concerning "specific instances of alleged concerns or performance"1 because such 

testimony is irrelevant to, and contradicts, CSU's repeated claim that Plaintiffs' terminations 

were not based on perfonnance. Now, CSU wants to contradict its own stated reason by . 

introducing "reference[s] by Cleveland State to [Liss's and Russell's] skills and abilities."2 

1 Motion in Limine, at p.l. 
2 Opposition, at p.l. 
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Liss's and Russell's "skills and abilities" are beyond question in this lawsuit.3 Moreover, 

CSU's claims of poor perfonnance are irrelevant because CSU has continually sworn, in 

testimony and in writing, that performance did not play any role in the reorganization, the 

terminations of Plaintiffs or the failures to re-hire Plaintiffs 

LAW AND ARGUMENT 

I. Dr. Willie Banks Testified That Plaintiffs' Terminations Were Not Performance 

Based. 

In addition to the testimony of Dr. James Drnek, previously cited in Plaintiffs' Motion 

in Limine, Dr. Willie Banks specifically testified in deposition: 

Q. Mr. Liss was not terminated because of his perfonnance, correct? 

A. Correct. 

Q. Mr. Russell was not tenninated because of his performance, correct? 

4 A. Correct. 

At trial, Dr. Banks testified again that the Plaintiffs' tenninations were not based on 

performance. Thus, testimony and· evidence regarding specific instances of perfonnance 

or other concerns should be excluded because they are irrelevant. 

II. Steve Vartorella, CSU's Corporate Representative and HR Official, Also Testified 

That Plaintiffs' Terminations Were Not Performance Based. 

Steve Vartorella has served as CSU's corporate representative at trial, observing every 

day of testimony. V artorella was also the HR representative involved in the terminations. He 

emphatically testified: 

• "The reorg was not based on peiformance. The reorg was not based on 
peiformance. ,,s 

3 Indeed, CSU's own documents indicate that Liss was qualified for positions that were available after his 

termination and CSU even interviewed him for these positions. See, e.g., Trial Ex. 235 (CSU _01221-11222) 

{indicating Liss fmalist for Assistant Dean of Student Engagement position), attached hereto as Exhibit 1. 
4 Banks Dep. 39:1-7. 
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• "It's not driven by peiformance." 

• "[P]ositions were not eliminated due to employee peiformance. "6 

CSU was very clear: perfonnance was not a factor in the reorganization. Thus, evidence of 

specific instances should be excluded because they are irrelevant. 

III. CSU Put In Writing That Performance Was Not Relevant To Plaintiffs' 
Terminations. 

CSU confinned that perfonnance was not the basis for the tenninations in writing: 

• In the letter infonning Liss of his tennination, CSU wrote "Please note that this 
decision is not based on performance[]"; 7 

• Likewise, CSU stated in Russell's tennination letter that elimination of his 
position was "necessary for purposes of efficiency and effectiveness."8 

None of CSU's identified decision-makers have contradicted what was put in writing 

and the CSU employees it claims fed the re-organization effort that led to Plaintiffs' 

terminations (Dmek and Banks)9 testified that Plaintiffs' perfonnance was not the reason. As 

such, to the extent Knepper10 stands for the proposition CSU claims, 11 it is simply inapposite. 

IV. CSU's Constantly Changing Alibi Is Evidence of Discrimination. 

CSU keeps searching for new pretexts to hide its discrimination. CSU' s shifting and 

changing claim that "Mr. Liss's and Mr. Russell's past job performance was one of the factors 

that led to the reorganization" is strong evidence of pretext. The Sixth Circuit has held that 

"[a ]n employer's changing rationale for making an adverse employment decision can be 

5 The repetition ofVartorella's statement that "the reorg was not based on performance" twice is not an error-it is 
simply V artorella' s testimony under oath. 
6 Vartorella Dep. at 80:5-23. 
7 Trial Ex. 98 (CSU_002077) (emphasis added), attached hereto as Exhibit 2. 
8 Trial Ex. 100 (CSU_002079), attached hereto as Exhibit 3. 
9 Cleveland State University's Motion for Summmy Judgment, at p. 5 ("Dr. Banks in turn [after Cauthen's report] 
recommended restructuring to Dean Drnek, who approved it.") 
10 The correct citation for Knepper is 2011-0hio-6054. 
11 Knepper is, in fact, easily distinguished from the instant case for in Knepper the plaintiff had no testimony from 
the ultimate decision-maker as to why he was not hired and all persons testifying as to the reasons for termination 
agreed as to one reason. By contrast, all persons testifying as to the reasons for the adverse actions here explicitly 
testified that performance was not the reason for terminating and refusing to re-hire Plaintiffs. 
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evidence ofpretext."12 See also Moscato v. Ohio State Univ., Ct. Cl. No. 2011-06552, 2013-

Ohio-3631, lj[40 ("Inconsistent reasons given by key decision-makers as to the reason for the 

firing can provide evidence of pretext.") (citing Tinker v. Sears, Roebuck & Co., 127 F.3d 519, 

523 (6th Cir. 1997)).13 Here, CSU keeps changing its rationale for firing Liss and Russell: first 

the rationale was the Cauthen Report; then it was Plaintiffs' "relationship" with Banks; then it 

was perfonnance, and now it appears to be "skill sets." CSU compounds these falsehoods with 

others, the most recent being its claim that Mr. Russell refused a job offer, which he never did. 

CSU's changing rationale is only relevant to the extent that it is proof of pretext. 

CONCLUSION 

For all these reasons, as well as those set forth in the Motion in Limine, Plaintiffs 

respectfully move the Court for an Order in limine barring CSU from offering irrelevant, 

prejudicial, and trial-prolonging evidence and argument related to purported performance or 

conduct concerns being the basis for its decisions to terminate and not re-hire Plaintiffs. 

12 Thurman v. Yellow Freight Sys., 90 F.3d 1160, 1167 (6th Cir. 1996) (citing cases) (affirming judgment for 
plaintiff former employee). 
13 Cf Coburn v. Rockwell Automation, Inc., 238 Fed. App'x 112, 122 (6th Cir. 2007) (noting that an employer's 
inconsistency or dishonesty on one issue "undermines its credibility generally."). 
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IFF IN (0064141) 
mgriffin@tpgfirm.com · 
SARA W. VERESPEJ (0085511) 
sverespej @tpgfirm.com 

THORMAN PETROV GRIFFIN Co., LP A 
3100 Tenninal Tower 
50 Public Square 
Cleveland, Ohio 44113 
Tel. (216) 621-3500 
Fax (216) 621-3422 

Attorneys for Plaintiffs Steven Liss and William 
Russell 

CERTIFICATE OF SERVICE 

A true and accurate copy of the foregoing was served via electronic mail, on this 24th 

day of December 2014 to: 

Randall W. Knutti, Esq. 
Amy S. Brown, Esq. · 
Emily M. Simmons, Esq. 
Ohio Attorney General's Office 
Court of Claims Defense Section 
150 East Gay Street, Floor 18 
Columbus, OH 43215 
Randall.Knutti@OhioAttomeyGeneral.gov 
Amy.Brown@OhioAttomeyGeneral. gov 
Emily.Simmons@OhioAttomeyGeneral.gov 

Attorneys for Defendant 
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Mr .. Steven Liss 
4452 Domtll: Drive 

• 

t{i_chm.;;,nd HeJghts. Ohio 4.:[ i43 

• 
ap,d State University 

Ofil.c.~ qf the Presldr.:ttt 

Dea11 Dl'ticl~ h<.is 'r;;cmnii\ended thift the Uilivers\ty release yn,u from yout ernployrnenf as 
the 'Director, Studer'li Jnvt)lvenii'!nt in t}1e ))*i\'f!tient of Student Ufe. Yo\ir)ayoff is part of' an. 
'{Wenill. r.eotga1lil..U.tior: -of the Dc:p'artrtibi:iL After C?lt:{ul i::GrtfiQ(fratidq <(:nd rc:vicw pJ .the 
CO!l'JT1issi~n~ consultant's repan, r have aeceptcd DcaP:Olili!k:;s Ie':C()rnm.eqdafion. an9 .t!J.~rcfo:re. 
lti ilCcordnn.ce with Sections 8-.5.8.4.2 and 8.5.8.4j of the Professkmal St?Jf Personnel P.QHcies, 
you v.;ill be; l~id-off di.1e io; rcor§l:;:mii:ation effective October 6, 10i2.. . · . ·· . · ·· .. · ·· 

Pitia~e rici!_e that Ulis .dedskmis not b~<:d on perfqr;nance, thank yon t\lr y~ur service to 
rheUnivers!ty~ · · . · 

Sillcerdy,, 

;~---~----; 

/~~~~~ 
,Roiiaid JvL Berkman: 
;11resi'deu~ 
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Clev-ekt11d State University 
De:parttn<:.ttt of Htmxatl .kesoilrt:es Pe\•elopin¢nt ~it.ltl LabQr Rela tion.s 

WUi!am RIASJ';o!! 
?i'tM~hier ViU~ga 
Hi,ll'Oh, Ohio 44839 

!t l~Y<·lth reor.et \~a.~ I ln!ormyqtl thotyour pa:rtctime Goordlna~~r.Gre(!)l(P,naln;JJOSltipn in Sh:J&mt_ti!e fs 
be(n_g elirninat~. Accordlng1y. you.af~baitiglah:l on'ir9111 iiJT<i. pDo?itior. tiffocttve Octobor 5, ·20.12. In 
accot<lance. With ttro· SEIU batgaii1fngagrGenii'!rif. 1ft\1ere ¢xls!~ a,pps!ed vucantba:r.!falning unit;pcsition 
icir which Y,tlf!'}Ji'o Im\Tied!ate!y qua:lii!~g'~ p~rforr~~, YflU ,~;[IJ pe· off~l'!lcllh£i <ip;iortunity to trahl'>fer ·~nto il; · 
Ph~ese br; assure;j thi,!fl1uman Hesoutcd ~ior;e.IY monitot!i hevntrtd ax\stlrig jbb vacanch.'is .and will. 
cqqtt...Cl '{C1J s~ould a lri;ioiSfer opi)Oft\J\1(\y pN:lsenU!se\t ln. \lie eveni of a tratisit'f, 'p1e~se be ~dvi:;ed tha.t 
y'cur layoicf ¢ffactiye cta{o.m~y i,ie SOOJ'\er il:lan October 5! 2012. This VlbUid b$ d$lerm!i\e;! ):J;asli:!d)m -iM 
l~t<Jffi.n£ needs :of H'.e ·new department lllHicll as lhe.r!eeds,oiyouf dsp<i~\ir.";iL 

This iayorl \s'beltitJ catrled.out urid(frthe provis1ons ofihe c_oH~cHv!'>bai£a~ning agrsern~nt by ?:riO;. 
'b~'tweeif Cfeveiatld·Stata !Jnlvert>i!Y i1Qd;$EI_U ,\iistricti' {9~. (hciudlr,gArticli;; XXVII 'tayoit: !3urh]Stng. 
e.rlqF\l::c€!,1!." Uf1der the proyisiot1sof !h~ ag~;;m~nt, you as, a IaidDff lilillp!oyae; ;•Jlil t'etain \ciinstai~rn~nt 
r(g~b to the-Job qlassl!ioa)ion im!d prior \o 1hejnitia! layoff, transfer; bump; qr redoct!on !rH:rpurs; pro,•id;J)d 
yo'J im;no::liatolj:' qualiiiedloperform tlfetequiri:!d work, !oqa potk:id oti 81il61llh~ from ~he 9~\e 9f!ayoH. 
ltls linpori;ir.~ !hill yow !Ccap tt:c DeP,"lrtmr:r;tofHumanHesciurcosp.dvl:i'e¢ 9r your curr,ent!lorn_e~dr?G'G . 
. Pil>ase:iiirec:l any !HICh changes .i!J • .thelJept!ltmetJt of.Huniati Resources' D,evilloprrieri{an~'L$bot 
Rotations, 2121 EuclidAvenu~. fl.C 113, Gleve!e:td~ .Oh!o 44115. Failure to no\ify thjs departmeht.o! your r,:iJTr~oi ;;;dtinns, could resuil ir non"d'elivery or ur,timely.del(V~fy o~ ffi.a!l: \1fhi¢!i !';O\.i!cl'f$:ig!t \r) forleiiitie of 
~:ourtignt to recalL 

!r you wish.:to .scnedtile an a;;pqltl_frfg-lntto a'lt\'llar nny que$Jions: you mayh_ave, ple~nss d.m\ac\ Steve, 
Va"mralia. 4tijnanTl$sotirqe .G(lti;1fi;!lisl.·l.n adoillon •. pTsesf,! he ad\i!sM.nf aH!pl!iceir\ent·ssrvlt.:ss a<iMf.!bb tliil);i.tl!h.!hl!i Qpp?,r\mr:riisri Humao. Resources> Pleas~ ll~J.tMB.!iached .in~ori:na!iqn r(lg(arding 
1h1~'lie~;Vlc:e, lt.rs our lr.t~;r.tto bo'asr>ttsponsiveas. poilsibls'lo ~~urt;¢nc~!f;~, 

''fh~ UrtiVer~H y mgrol:; .h"<Ving_ to·take: lhis Ji'loasute, huf Hr\qs it rle9eif~iory'fqrpwp¢sws of· ei!ldimcy and. 
:ctt.~.;oU.venxJs·s. · · ., 

Ji!fut!i.i Qrniiik, Vice Pmi/~Y.}t S\u;ji!ipt AH<l!~s/D'Ila:J.ol, S!ligE:fitl;,:~tntier\t Ufe 
W!mri Bankt< i\tsoi::iati~ pd~n d Biudents; Slvuen:tl!fe 
R~.fSe f3trvati?-, s~iUiD1 f?Q' · · · · 

:-\.fd~-~!~~~./MJ.W.~ Zf.~l_ .t~tkJlt! .~·\).'1::~.~e._ .\C. ·lt.\.Cb,:d:~Jd~,9hi-~ ~~,!~ t -~1-~.i:4. 
f.!.lf!j 6£!7.,~<>36. l~•~(41ot~Gf.,~S.l;; 
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THORMAN PETROV GRIFFIN 

December 24,2014 

Via UPS 

The Ohio Judicial Center 
Court of Claims of Ohio 
65 South Front Street 
Third Floor 
Columbus, OH 43215 

Re: Liss v. Cleveland State University-Case No.: 2013-00139 
Russell v. Cleveland State University-Case No.: 2013-00138 

Dear Sir/Madam: 

I have enclosed an original and three copies of Plaintiffs ' William Russell and Steven Liss 's 
Reply in Support of Motion in Limine to Preclude Evidence or Argument Related to Specific 
Instances of Alleged Concerns or Performance for the cases referenced above. The original is for 
filing with the Clerk and two other copies we would like to have time-stamped. Please return the 
time-stamped copies to me in the enclosed self-addressed postage-prepaid envelope. The third 
copy is a courtesy copy for the Magistrate. 

Thank you for your attention to this matter. Please do not hesitate to call me should you have 
any questions. 

Enclosures 

CC Via Email: Randall W. Knutti, Esq. 
Amy S. Brown, Esq. 
Emily M. Simmons, Esq. 

(216) 621-3500 • (216) 621-3422 fax • 3100 Terminal Tower • 50 Public Square • Cleveland, Ohio 44113 • www.tpgfirm.com 


