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On September 8, 2014, pursuant to Civ.R. 12(8)(6), Third-Party Defendant, Ohio 

Healthcare Purchasing Inc., dba OHA Solutions Staffing Program (OHA Solutions), filed 

a Motion to Dismiss the Third-Party Complaint filed by Defendant/Third-Party Plaintiff, The 

Ohio State University Medical Center (OSUMC). On September 22, 2014, OSUMC filed 

a memorandum contra. On September 30, 2014, OHA Solutions filed both a Motion for 

Leave to file a Reply, which is GRANTED, and a Reply. On October 3, 2014, OSUMC filed 

a response. 

In construing a motion to dismiss pursuant to Civ.R. 12(8)(6), the court must 

presume that all factual allegations of the complaint are true and make all reasonable 

inferences in favor of the non-moving party. Mitchell v. Lawson Milk Co., 40 Ohio St.3d 

190 (1988). Then, before the court may dismiss the complaint, it must appear beyond 

doubt that plaintiff can prove no set of facts entitling her to recovery. O'Brien v. Univ. 

Community Tenants Union, Inc., 42 Ohio St.2d 242 (1975). 
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This case arises out of the medical treatment provided to plaintiffs' decedent, 

Daniel Sheffield, on July 5, 2012. Plaintiffs allege that Paul Gullett, R.N., negligently 

removed a central venous catheter line from the decedent, which caused the formation of 

an air embolus, ultimately resulting in Sheffield's death. Plaintiffs filed a Complaint in the 

Court of Claims on January 8, 2013. 

According to the Third-Party Complaint, at the time of the alleged negligent conduct, 

Gullett, a temporary "agency nurse," was employed by Medical Staffing Options, Inc. 

(MSO), pursuant to a Participation Agreement between OSUMC and OHA Solutions. The 

Participation Agreement is attached to the Third-Party Complaint as Exhibit A. According 

to OSUMC, the Participation Agreement states that OHA Solutions shall require MSO to 

indemnify OSUMC against all claims for negligence of agency personnel such as Gullett. 

OSUMC also asserts that the Participation Agreement states that OHA Solutions shall 

require MSO to maintain a policy of professional liability insurance for claims arising out 

of the acts or omissions of its employees providing medical services at OSUMC. Finally, 

OSUMC asserts that in the event that OHA Solutions fails to fulfill its obligations pursuant 

to the Participating Agreement, then it must hold OSUMC harmless. 

OSUMC alleges that MSO entered into a Master Agreement with OHA Solutions in 

order to place agency nurses at participating institutions. The Master Agreement is 

attached to the Third-Party Complaint as Exhibit B. OSUMC alleges that the Master 

Agreement provides that MSO shall maintain professional liability insurance, which 

includes medical malpractice coverage. OSUMC states that the Addendum to the Master 

Agreement requires MSO to indemnify and hold harmless OHA Solutions and OSUMC 
--- . - -- - - - - - -

against all claims of negligent acts, errors, omissions, or statutory violations of agency 

personnel while providing services at OSUMC. OSUMC alleges that MSO's insurance 

carrier has denied coverage for the allegations regarding Gullett's care and treatment of 

Plaintiffs' decedent. The Addendum to the Master Agreement for The Ohio State 

University Medical Center is attached to the Third-Party Complaint as a part of Exhibit B. 



FI!..ED c 

COURT:DF~ClAIMS · 
.OF.OHIO · .... · 

~-' ~.: 

lt~·~G~ 31 ·PM li~$6 
.. "'l:· 

Case No. 2013-00013 - 3 - ENTRY 

OSUMC alleges that pursuant to the Participation Agreement, OHA Solutions must 

indemnify and hold harmless OSUMC for any damages for which OSUMC is liable to 

· Plaintiffs due to the negligent failure of OHA Solutions in fulfilling its material obligations 

under the Participation Agreement. Additionally, OSUMC alleges that OHA Solutions was 

contractually obligated to ensure that MSO had the proper professional liability coverage 

for Gullett and that OHA Solutions breached its contract with OSUMC when it failed to 

ensure that MSO had the proper professional liability coverage for Gullett while he was 

assigned at OSUMC. 

OHA Solutions argues that the Participation Agreement does not contain a 

requirement that OHA Solutions guarantee the performance of MSO to actually indemnify 

OSUMC or to actually have the proper professional liability insurance coverage. In short, 

OHA Solutions argues that in the absence of a guarantee of performance in the contract, 

OSUMC's claims for breach of contract and indemnification are meritless. 

Accepting all the factual allegations of the Third-Party Complaint as true and making 

all reasonable inferences in favor of OSUMC, the Court cannot say beyond doubt that 

OSUMC can prove no set of facts entitling it to recovery. Indeed, OSUMC has alleged that 

OHA Solutions breached the contract by failing to ensure that MSO obtain the proper 
... 

professional liability coverage. Such an allegation tests, in part, upon the audit provisions 

of the Participation Agreement. Regarding its claim for indemnification, OSUMC has 

alleged that if MSO fails in its duty to indemnify and hold harmless OSUMC, then OHA 

Solutions must indemnify and hold harmless OSUMC. Such an allegation is based upon 

OHA Solutions alleged failure to fulfill its "material obligations" under the Participation 

Agreement and an alleged denial of professional liability coverage for Gullet's potentially 

negligent acts. Accordingly, OHA Solutions' Motion to Dismiss is DENIED. 

DALE A. CRA 
Judge 
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