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IN THE COURT OF APPEALS OF OHIO 

TENTH APPELLATE DISTRICT 

FILED 
COURT OF CLA!r~S 
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James M. Fleming, 

v. 

Plaintiff-Appellant/ 
Cross-Appellee, 

No.13AP-942 
(Ct. ofCl. No. 2011-09365) 

Kent State University, (REGULAR CALENDAR) 

O'GRADY,J. 

Defendant -Appellee/ 
Cross-Appellant. 

MEMORANDUM DECISION 

Rendered on October 7, 2014 

John F. Myers, for appellant. 

Michq.el De Wine, Attorney General, Randall W. Knutti and 
Christopher P. Conomy, for appellee. 

ON APPUCATION FOR RECONSIDERATION 

{~ 1} Defendant-appellee/cross-appellant, Kent State University ("KSU"), filed an 

application under App.R. 26(A) asking this court to reconsider our decision in Fleming v. 

Kent State Univ., 10th Dist. No. 13AP-942, 2014-0hio-3471. Plaintiff-appellant/cross

appellee, James M. Fleming ("appellant"), opposes the application. 

{~ 2} When' presented with an application for reconsideration under App.R. 

26(A)(1), an appellate court must consider whether the application "calls to the attention 

of the court an obvibus error in its decision or raises an issue for consideration that was 

either not consider~d at all or was not fully considered by the court when it should have 
' 

been." Matthews v.IMatthews, 5 Ohio App.3d 140 (10th Dist.1981), paragraph two of the 
i 

syllabus; Columbus v. Dials, 10th Dist. No. 04AP-1099, 2006-0hio-227, ~ 3. An appellate 

court will not grant " '[a]n application for reconsideration * * * just because a party 
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disagrees with the logic or conclusions ofthe appellate court.' " State v. Harris, 10th Dist. 

No. 13-AP-1014, 2014-0hio-672, ~ 8, quoting Bae v. Dragoo & Assocs., Inc., 10th Dist. No. 

o3AP-254, 2004-0hio-1297, ~ 2. 

{~ 3} in Fleming, the parties appealed from a judgment of the Court of Claims of 

Ohio finding KSU breached the parties' employment contract but awarding appellant no 

damages beyond his filing fee. Under the contract, KSU agreed appellant. "shall be 

employed by [KSU] as its Football, Defensive Coordinator" for a period of 28 months to 

terminate on June 30, 2012. Id. at ~ 2. Later, KSU notified appellant that effective 

February 14, 2011, he was being reassigned from his coaching position to the non

coaching position of assistant to the athletic director. Id. at ~ 4. The Court of Claims 

found the reassignment amounted to a constructive discharge, therefore KSU breached 

the parties' contract, and appellant was entitled to judgment. I d. at ~ g. However, the 

Court of Claims agreed with KSU's position that a stipulated damages clause in the 

contract constituted an unenforceable penalty. Id. at 1[10. Therefore, applying common 

law principles, the Court of Claims awarded appellant no damages beyond his court filing 

fee because he had otherwise mitigated his damages. See id. 

{~ 4} The parties disagreed with the Court of Claims' findings for different 

reasons. We found the reassignment constituted a breach of contract even if the Court of 

Claims' constructive discharge analysis was in error. I d. at~ 23. Under the contract, KSU 

had to employ appellant as a football defensive coordinator, and once KSU reassigned 

him, it was no longer employing appellant in the position to which it had agreed to 

employ him. I d. at~ 23. Additionally, we found the Court of Claims erred to the extent it 

determined the stipulated damages clause provided for an unenforceable penalty instead 

of liquidated damages because the clause did not satisfy the first part of a three-part test 

set forth in Samson Sales, Inc. v. Honeywell, Inc., 12 Ohio St.3d 27 (1984). Fleming at 

~ 34. We remanded the matter to the Court of Claims with instructions to determine 

whether the stipulated damages clause satisfied the other two parts of the Samson Sales, 

Inc. test and to award damages consistent with its determination. Fleming at ~ 34. 

{~ 5} In its . application for reconsideration, KSU contends appellant cannot 

recover damages under the stipulated damages clause for a mere breach of contract but 

only for an actual or constructive termination of his employment. KSU asserts that in 
I 
I 
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Fleming, this court found KSU breached the employment contract when it assigned 

appellant to a different position in February 2011 but also found this breach "was neither 

an actual termination of his employment nor a constructive discharge, which is the 

common-law equivalent of a termination." (Application for Reconsideration, 1.) Thus, 

KSU contends appellant is only entitled to damages under common law principles, and we 

committed an obvious error in instructing the Court of Claims to consider on remand 

whether the other parts of the Samson Sales, Inc. test were satisfied. 

{~ 6} KSU's argument misinterprets our decision in Fleming and the parties' 

~ contract. As we stated in Fleming, the parties' contract "provided that, subject to 
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Fleming's continuing compliance with NCAA and KSU rules, if the contract was 

terminated prior to June 30, 2012, except for cause, the initiating party had to pay the 

other party an 'agreed upon early termination cost.' " (Emphasis added.) Id. at ~ 3. Our 

summary is consistent with the language of the contract, which states in relevant part: 

Subject to Fleming's continuing compliance with NCAA and 
University rules and regulations, if this party terminates this 
Agreement prior to June 30, 2012 except for cause as defined 
in Rule 3342-09(D)(2) of the Administrative Code as 
contained in the University Policy Register, the initiating 
party shall pay to the other the agreed upon early termination 
cost. If the University is the initiator, it shall pay the balance 
of the then in effect base salary due for the remaining term. 

(Emphasis deleted.) (R. 1, exhibit A) In other words, the application of the stipulated 

damages clause is contingent on a termination of the "Agreement," i.e., the employment 

contract. Application of the stipulated damages clause is not contingent on KSU's 

termination of appellant's employment with KSU in every capacity whatsoever. 

{~ 7} As we previously explained, under the contract KSU had to employ 

appellant as a football defensive coordinator. KSU had no right under the contract to 

employ appellant as an assistant to the athletic director, a non-coaching position. When 

KSU reassigned appellant to the assistant to the athletic director position, KSU 

terminated his employment as a football defensive coordinator and thereby terminated 
I 

the parties' agreement. KSU's efforts to continue appellant's employment with the 

university in a position which he never agreed to take does not negate the fact that KSU 

terminated his contracted-for employment and the parties' agreement. 
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{~ 8} Because KSU has not called to our attention an obvious error in our prior 

decision or raised an issue for consideration that was either not considered at all or not 

fully considered when it should have been, we deny the application for reconsideration. 

Application for reconsideration denied. 

SADLER, P.J., and TYACK, J., concur. 


