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WILLIAM RUSSELL, Yy CASENO. 2013-00138
' ) .
Plaintiff, ) JUDGE PATRICK M. McGRATH
) .
V8. ) MAGISTRATE HOLLY T. SHAVER
)
CLEVELAND STATE UNIVERSITY, ) PLAINTIFF WILLIAM RUSSELL’S
) MOTION FOR PARTIAL SUMMARY.
Defendant. ) JUDGMENT

Plaintiff William Russell réspectfully requests that the ‘Court grant him partial summary
judgment on his, claim for breach -of contract regarding CSU's failuré to pay Russell the
compensation and credits due to him.! .CSU breached its employment contract with Russell in
numerous manners. Thice of it§ bieaches are indisputed and waitant summary judgment: (1)
CSU did not pay Russell for all time worked, as evidenced by its own doctments; (2) coritrary to
its contractual obligation t6 Russell, CSU did not permit him to use vacation time instead of
compensatory tiine, which resulted in Russell losing vacation time, and (3) CSU did not
approprié'tely‘- credit Russell’s service as required by the rules and guidelines issued by the Ohio
Public Employees Retirement System. The only ¢onclusion a reasonable Jury could make with.
respect to this conduct is that it amounts to & breach of CSU’s ‘contract with Russell.
Accordin gl_y-,, the Court should grant Russell partial summary judgment.

FACTUAL BACKGROUND

1. Russell Was an Qutstanding Lone-Time Employee.

Russell wés employed by €SU for over 40 years, serving as its Greek Life Coordinator

for the last twelve years of his employment. Russell becanye -a licensed attorney in the State of

' As discuigsed in moré detail below, this Motion relates to only three of Defendant’s numerous breaches of its
coniract. with Russell .and Russell respc,ctiully reserves-the right to put'on evidence, at trial, concerning the: ‘other
bredches by Defendant.

ON COMPUTER
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Ohio in 1974 and beginning in 1979, he was employgd' as a professor at Cleveland-Marshall
College of Law where he taught tax law courses, including legal accounting; and state-and local
tax. During this time, he co-authored a treatise-oir Ohio tax law ‘published by Matthew Bender
and served on the Board of Directors and as the President of the Cleveland Tax Club.

12000, Russell agreed to take on the role of CSU’s Greek Life Coordinator: He was
very successful in this role and consistently earned high performance teviews.” In 2005, 2007
and 2012, he was nom’inatfed for CSU’s “Distinguished Service Award,” in 20%" e teceived
Deélta Sigina Phi’s national “Lifetime Achievément Award,”* inr 2008, he received Phi Delta
Psi’s national A-ngQur};der_’_s Achjevement A’Warcl-,"’S and in :20.0:9.? he Tecsived Gresk Counil’s
“Lifetime Service Award.”®

1. CSU Hired Russell as' Greek Life Coordinator and Certafii Terms and Conditions.
Governed the Enmiployment Relationship.

Russell was hired as CSU’s. Interim Greek Life Coordinator, within its Student Life
through June 30, 2001, Asa ‘p_rofé's’s:iﬁnal employee, Russell was. covered by CSU’s union
;c_ang:iap?tﬂ,‘ Agreement Between Cleveland State Uni}’ersigz and Service Bmployees International
Uriiow, Distriet 1199 WV/KY/OH, the Health Care and Social Service Union, CTW/CLC; (the
“Union-Contract”).” The Union Contract set.forth additional rights and obligations rélated to the
employment relatienship between Russell and CSU, including:.

s CSU’s agreement that the general rule ‘that compensatory time should be ‘used
prior to vacation leave “doés not apply when an employee’s vacation balance is

“Aﬁ" davit of Vziham Rusyell (“Russell ATE™), atiached hereto-as Exhibit L, at Exhibit 1-1.

Ruysel AFE, d_LFthblt 13,
GRuxseH AfF, atgl1, '

* Excerpts from the Union Contract aré attached hereto as ‘Exhibit 2 (C‘bb 004143, 004173 & 4212-42 15). The:
ndersigned ¢eértifies that Exhibit 2 is 4 frue and accurate copy ofa portion -of the document production received.
Fromt CSUs eounsel on or dbivit September 20,2013,



approaching his -or her maximum annual vacation leave carry-over (240 hours)
[and] [i]n this case, the employee would be allowed to use his or her ‘vacation
leave first in order to avoid being penalized: by, 1osmg vacation leave[]” and

s CSU’s agreement to “abide by any and all riles and rcgulati‘mm now in effect or:
subsequently enacted by OPERS [Ohio Pubhc Erfiployee: Retirement Systeém) or
STRS [State Teachers’ Retlrement System]. i

III. CSU Refused to Pav Russell for All Time Worked, Required Russell to Forfeit.
Vacation Leave and TFailed to Award OPERS: Service . Credlt for All Periods
‘Worked.

In 2001, Russell’s supervisor at the tini¢, Sandra Emerick, sought funding for Russell’s
Coordinator position on ‘a permanent basis; ultimately, the funding reqilest was _graﬁted.m
Russell continued to work throughout 2001, including past. June 30, and ultimately was hired ds
CSU’s permanent Greek Life Cootdinator in Septémber 2001. Russell was not paid for all work
performed while. the: Coordinator position was transifioned. from a temporary to a permaneiit
position, ‘in 2001. CSU inemorialized this failure to compensate'! as well as certain other
‘periods during which-C8U “shorted” Russell’s 'p‘ay,"lz

In or-around March 2011, Russell’s supervisor—James Dmek—refuged to peiinit Russell
even though Russell was “approaching his . . . maximuih annuial vacation leave carry-over (240
hours)[,]” * While Russell’s past supervisors had approved an exemption to the 240-hour carry-

over limit, Dinék refuged to do s0.™*

s Umon Contract at Appendix'B..
? Union Contract at Article 19,

19 Russell Aff. at Exhibit 14,

i Rusae]l Aff. at Exhibif 1-5.

2 CSU 004015, attaclied hereto as Exhibit 3 3; CsU_ 003995, attached hereto as Exliibit 4. The undersigned certifies
that Exhibits 3 and-4 are true and accurate copies ofa poruon of the document produ production received from €SUs
counsel.on or about September 20, 2013 See also authenficity-stipulation included in Exhibit 2.
£ Russell Aff. at § 15:

" Russell Aff: at Exhibits- 1:6°& 1-7
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Finally, CSU failed to award Russell any OPERS service credit for 2000, awarded him

only one-third of a year credit for 2001 (even though he worked the entire year) and awarded

‘him only two-thirds of a year credit for 2012. (even though he worked over 80% of the year).?

IV. In_2012, Russell’s Supervisor. Made Age-Related Remarks and Otherwise
Discriminated Against Russell,

In February 2012, CSU hired Dr. Willie Banks as the head of the Student Life
department. Within six months, Banks terminated every older erdpleye'e within the departmerit
and made rumerous age-related slurs. From the on-set, Banks made his preference for younger
employees apparent, including telling Russell’s supervisor—Steve Liss—ihat Banks did not
believe “old dogs can learn new tricks” and consistently excluding Russell and other older
employees from social gatherings during work. Banks:also ordered Liss to write-tp Russell and
another older employee, and retaliated against Liss when Liss complained to Human Resources
about this and other acts of age disciimination.

V. ‘Under the Guise of a Fraudulent Re—oroanuatmn, CSU Termmated Russell and
Other Older Emplovees While Promoting Younger Employees

Without issuing an RFP or considering other candidates; Banks retained T.W..Cauthen to
preparé a recommendation with réspect to re-organizing the Student Life depaitment. Cauthen
had no prior experience ‘with urban universities or commnuter universities. In advance, by email,
Banks informed Cauthen that he wanted to “restructure” the-deparfment in such a way that the
result would be the termination of the positions of the three ¢ldest workers, including. Russell.
Unsurprisingly, Cauthen’s report suggested re-structuring identical to the:-manner in which Banks
warited to re-structure the department,

CSU implemented Banks’s recommendations, claimed that they were Cauthen’s

independent suggestions, and terminated Russell on or about October 5, 2012,

¥ Russell Aff. at Exhibif 1-8.




LAW AND ARGUMENT

I Summary Judgment Is Appropriate Where There Is No Genuine TIssue of Material
Fact: the Non-Moving Party Cannot Create an Issue of Material Fact by Relving on
Unsupported Allegations.

To survive summary judgment, the nori-moving parly “must establish, by specific facts,
that there is a genuine issue for-trial.” Albrition v. Neighborhood Centers Asso. Jor Child Dev.,
12 Ohio St. 3d 210, 211, 466 N.E.2d 867, 869 (1984). See also Civ.R. 56(C) (“Summary
judgment shall be rendered forthwithif. . . it appears from tlie evidence or stipulation, and only
from the-evidence or stipulation, that reasonable minds can come to but one conclusion and that
-conclusion 1s adverse to the pa_rt_y'against whom the motion "fofns"umméry'judgment is made[.]")..
“Unsupported allegations in opposition to a motion for summary judgment are insufficient to
.rc'q_u'ife. denial of thie motion.” Albritton, 12 Ohio.St. 3d at 211. See-also Dohme v, Eurand Am.
Inc., 130 Ohio St. 3d 168, 2011-Ohio-4609, 956 N.E.2d 825, 21 (non-moving party “may not
-merely upon the pleadings or upon unsupported-allegations.”) (internal citations omitted).,

11, CSU Did N of P‘l’\‘*'Russell for at Least 65.5 Hours of Work..

A reasonable jury ‘could only find that Russell worked -as Greek Life Cooidinator from
Octéber 23, 2000, through October 5, 2012. There-is no reasonable dispute that Russell worked
during the weeks of July 30, August 16 ‘and ‘September 10, 2001 becaiise time sheets he
submitted reflect this work.'® Spegifically, they show that he \Vdrkeﬂ’ 19.5 hours the week of
July 30, 19.5 hours thé week of August 16, and 13.5 hours the week of September 10. He was
not compensated for this work.V? Similarly, CSU recognized that there were instances where it

“shorted” Russell’s pay; including during the ‘September 8, 2002 through September 21, 2002

“’Russell Aff.at Exhibit 1-9. See also Rusgell A, at Exliibit 1-10.

17 Russell did not receive: pavchccks for the-pay periods that included the weeks of July'30 and August 16. Russell
Aff..at 422, The paycheck he received for the pay per i6d: thal inglided the week of Septembet 10 only paid him for
the 35 houm that he worked week of Septcmber 17 2001 .See Rua&ell Aft at Exhlbxt I 11 (pay stub tor 35 hours ot

35 hours that w eek)



pay period"* and the February 5, 2006. through February 18, 2006 pay period."® CSU never paid
Russell for these “shorted™ hours.?’

CSU’s failure and refusal to pay Russell for all time worked constitutes a breach of
contract. ‘No reasonable jury could find otherwise. As such, ‘the Couirt should grant Russell

summary-judgment on this aspect of his breach of contract claim.

IIl. CSU Refused To Permit Russell To Utilize Vacation' Time, Instead Forcing Him To
'Use Compensatorv Time, Which Caused Riissell To Lose Uniised Vacation Time.

In or around March 2011, Russell’s supeivisor—James Drnek—iéfused to permit Russell
to use vacation time for a two-week leave, instead requiring Russell to utilize compenSatory
fime 2! Despite Russell informing Drnék that Russell was “approaching his.. . . maximum annual
vacation leave carry-over (240 hm‘u'_s)_[,»]” Dmek refused to perimit Russell to use his vacation
leave and as a result Russell was. “penalized by losing vacation leave[,]” in violation of the
Union Contract,

Russell would have been entitled to a pay-out of this two-weeks of vacation leave upon
his it’m"rﬁil‘m"ti'c'mz2 but because he could not catry it over, he was not paid for this accumulated
leave. A reasonable jury could only find that CSU’s actions, through Dinek, plainly viclate the
Union Centract, which provides that where an employee is- ¢ g_pproaéhiri_g his or her maximum
annwial vacation leave ¢arry-over (240 hours) . . . the employee would be allowed to use his or

her vacation leave first [before using compensatory time] in order to avoid. being penalized by

8 CSU_ 0040185, attached hereto as Exhibit 3.

Y'.CSU_003995, attached hereto as Exhibit 4.

» Rugsell Aff. at §23.

! Transeript of deposition of Steve Vartorella, excerpts attached heretoas Exhibit S, 132:18-133:14.

2 Ynion Contract at Article 21 ¢ ‘Upon termination of employment; employees are entifled to' pay fof i to a
maximum of twenty-two days [of accumulafed vacation Ieave] .



_lds_'ing_v'ac‘,_a_tign l'"eaVe.""B' The Couit should grant Russell summary judgmei'lt with respect to this
portion of his breach of contract claim.,

IV. CSU Failed T¢ Accurately Report Russell’s Service Credit Earned.

It is undisputed that Russell was employed by CSU in the Greek Coordinator role
commeneing on October 23, 2000 and that his original contract ran through June 23, 2001.%
Similaily, it is undisputed that Russell continued to work :in the Greek -Coordinator position
throughout the rteinainder -of 2001. Finally, Russell’s last day of employment as Greek
Coordinator was October -5, 2012 and he received his final payment from ‘CSU on or around
November 10, 2012. N'one’théIesg CSU failed to award Rugsell any OPERS service credit for
2000, awarded him only one-third of 4 year credit for 2001 ard awatded hifn orily two-thirds of a
year credit for 2012 Russell was ‘entitled to credit for the period October 23, 2000 through
December 31, 2000; the entire 2001 ¢alendar year; and the period January 1, 2012, through
November 10, 2012. Nol_lefhel_es_sj,: Rassell was only awarded OPERS crédit for 10 years; he
should have beén awarded credit for over 12 years, As such, CSU has violated R.C. 145.016,
which provides, in pettinent part: |

For :"[EOPER«S] service not later than December 31, 2013, credit for -any

contributing service shall be-allowed as follows : . .. For each month for-which the

member s earnable Salary is two hundred fifty delhrs or more, allow one month's
& edlt[ ]

Summary judgrnent should be granted.

2 Union Connact at Appendix B.

* Russell Aff, at Exhibit 1-12.

2 Russell-Aff. at Exhibit 1-8.

% R.C. 145 016(A)(1) CSU -also violated the Union Contract as it failed to “abide by any "and all rules and
regulations now in effect or subsequently enacted by OPERS [Ohio Puhblic Employee Retirement System]

Ution Coniract af Article 19.



CONCLUSION

For the foregoing reasons, the Court should find that CSU ‘breached its contract with
Russell by (1) failing fo compensate him for all time worked; (2) refusing fo comply with its
contractual obligations to permit Ruissell to use vacation timein lieu of ‘compensatory: time, and
(3) under-reporting Russcll’s OPERS service credit, and grant Russell partial summary
Jjudgment.

Respectfully submiitted,

MARK GRIFFIN (0064141)
meriffin@tpgfittn.cotn

SARA W.VERESPE] (0085511)
sverespei@tpgfirm.com. '

THORMAN PETROV GRIEEIN C0., LPA
3100 Terminal Tower

50 Public Sqnare:

Cleveland, Ohio 44113

Tel. (216) 621-3500.

Fax (216) 621-3422

Attorneys for Plaintiff William Russell




CERTIFICATE QF SERVICE

A'tiug aiid aceuraté copy of the foregoing was served via electronic mail, on this 29th day
of September 2014 to:

Randall W. Knutti, Esq.

Amy S. Brown, Esq.

Emily M. Simmons, Esq.

-Ohio Attorney General’s Office

‘Court of Claims Defense Section

150 East Gay Street, Floor 18

‘Colubus, OH 43215

Randall Knutti@OhioAttorneyGeneral. gov
Ay Brown@OhioAttorneyGerieral. gov
Emily.Simmons@OhioAttorneyGeneral.gov

Attorney for Plaintiff” 7

Attorneys for Defendant




STATE OF OHIO )
) ss. AFFIDAVIT OF WILLIAM RUSSELL
COUNTY OF CUYAHOGA )

Now comes Affiant, William Russell, and after being duly sworn dccording to law attests
that:

L. Ihavepersorial knowledge of the facts set-forth in this affidavit and am competent
to testify as to these facts.

2. 1 was admitted to the Ohio Bar in 1974
3. From 1979 until 1999, 1 worked as. an ;aéjunz;t tax professor at CSU’s law
school—Cleveland-Marshall College of Law.

4, Thé courses. I taught while employed by Cleveland-Marshall included legal
aecounting, and state and local tax.

5. During my time as a professor; T eo-authored an-Ohio tax: law treatise published
by Matthew Bender.

6. Talso served on the Board of Directors and as the President of the Cleveland Tax
Club.

7. Attached hereto as Exhibit 1-1 are true and accurate ¢opies of my performance
evaluations for the 200972010, 2010/2011 and 2011/2012 school yeats.

8. In 2005, 2007 .aid 2012, I was nominated for €SU’s “Distinguished Service:
Award.” Attached hereto as Exhibit 1-2 are true and accurate copies of letters T received.
confirming the 2007 and 2012 nominations.

9. In 2006, I received Déelta Sigma Phi’s national “Lifetimé Achiévement Award.”

10, Attached hereto :as Exhibit 1-3 is a true -and accurate copy of the national Phi

Delta Psi “Founder’s - Achievement Award” that I received in 2008,




11, In 2009, 1 received Greek Council’s “Lifetime Service: Award.”

12.  Attached hereto as Exhibit 1-4 is a true and accurate copy of the letter of

appointment [ received to serve as CSU’s Coordinator of Greek Affairs on a permanent basis,

13.  Attached hereto as Exhibit 1-5 {32 true-and dccurate copy of an émail I received

on September 20, 2001, from Sandra Emerick.
14, In or around March 2011, James Drnek- refused to permit me to used vacation
hour for time off and instead, required nie to use compensatory hours..

15, When Dmek refused to permit me to use vacation hours and required me to,

instead, use compensatory hours, 1 sought to use vacation hours because I was close to or at the

‘maximum number.of vacation houts I was permitted to catty-over into the new sehool year.

16. My supervisors prior to Drnek had granted me.an exemption from the 240-hour
carty-over limit on vacation hours.

17.  Attached hereto as Exhibit 1-6 is 3 true ‘and accurate copy of a letter I recéived
granting one sueh request for.exemption.

18.  Attached hereto as Exhibit 1-7 is dn émail chain between James Dimek and me in
May and June 2009,/in which Drnek denied my request for-exemption from the 240-hour carry-
over limit oni vacation hours.

19.  Attached hereto as Exhibit 1-8 is a true and accurate copy of my OPERS
Contributing Service Record, which 1 obtained from OPERS.

20.  -Attdched hereto as Exhibit 1-9 are true-and dccinate copies of time sheets for
hours I worked for CSU during the weeks of July 30, 2001, August 16, 2001 ‘and September 10,

2001.



i

21.  Attached hereto as Exhibit 1-10 is a true and -accurate: copy of the. letter of

appointment I received to serve as CSU’s Coordinator of Greek Affairs for the period July 1,

2001, through August 3, 2001.

22, 1did not receive paychecks from CSU for any work performed during:the weeks
of July 30 and August-16, 2001.
23.  1did not receive pay for.the hours set forth in CSU_004015 or-CSU_003995.

24, Attachéd heréto 4s Exhibit 1-11 is a true and dccurate copy of the time sheet for

hours I worked for CSU -during the week of S eptember 17, 2001 -and a frue and accurate copy of

my pay stub for the pay period Septéember-9, 2001 to September 22, 2001.

25.  Attached hereto as Exhibit 1-12 is a true and accurdte copy of the. lefter of

-appointment I received to serve as CSU’s Coordinator of Greek Affairs for the period October

23, 2000, through Juné 30, 2001.



WILLIAM RUSSELL

Sworn to before me-and subscribed in my presence this- 2 ; j_%‘ay of

2014,

JOETPI T. BURKE, ATTT,
NOM\\’ PU"LIC e'f- .O'

"Section 147.03 0.4 5" x
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