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IN THE COUR'f OF ClLAIMS OF OHIO 

DJUUXNE LANE FRR'RARO, ) 
) 

Plaintiff, ) 
) 

'W,S. ) 

) 
l'l·lE OHIO STATE UN1tVERSITY ) 
MEDICAJL CENTER ) 

) 
Defendant. ) 

CASE NO. 20:n.:ll.-10371 

.JUDGE PATRICK :M~GRAT'H 

BIRIEF 

Plaintiff, Darlene Lane Ferraro, individually ru1d as the fiduciary of the Estate of 

Junior Lee Lane, Deceased, submits this post~ trial Brief in. <J.r~P..oril:mr.~ with ·l·hi~ Conrl"'s 

Or.der of Augu:.t 6, 2014. B:J.Sed upon the evidence that was presented during the ·trial 

aml fu.r Lhe additional reasons stated hereh"l, thi5 Court should enter a verdict as to 

liability against Defendant, 'The Ohio State University Medical Centt!r ("OSUMC''). 

I. BACKGROUND 

This wrongful death/ survivorship action was originally filed in the Cuyahoga 

r.mmty Court of Common Pleas on August 4. 2010. Case No. CV-.to-7.~8480- The 

Complaint aUeged that Ju11.ior Lee Lan~ Deceased ("Decedent") had been killed on 

September W 1 2009 when he wo.s struck on Intel:~)to.te 71 by a 2004 Mercedes C-:240 

that wa~ ueing operated by Defendant, Rolf Darth, M.D. ("Dr. Darth''). The Decedent 

h.ad been riding as a passenger in a 1997 Dodge Ram that wa!:i bt:!ing driven by 

Defendant, Ga.ry Fury. Gary Fury had stopped his truck on the highway after dif:fic1Jlti.es 

n~tmn.t&<B:.!lH!lrt-:co. were experienc-ed with a trailer he had been towing. The Decedent had exited the 
50 Public Sq .. Ste 3500 

aeveland.oh:o44113 vehicle ;:mn wa~ working on the trailer while Gary Fury's son .. Jessie Fury_, attempted to 
(2t6) 77'!.-3:139 

Fnx~ {2l6l 781-5875 alert oncoming motorists by waving his shirt. 0P.fP.nnHn1" Harth nevertheless col1ided 
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B11SHEJN t. BlllllmiN Col. 

SO P,.J,Ik Sq., ~te ~500 

Clcvd~nd, Ohio 44113 
(21c\) 771-~?:.~q 

F=x: (21 C.) 7/ll-5~6 

into lhe trailer, fatally injuring tbe Decedent in the process. 

DefP.,ndan.ts su bm.i.Ued Answers denying liability and leve1ing cross-claims againgt 

each other. Notably, Dl.'. Barth never once stigr;ested in the plcndi.:n.g he fjJcd. on 

September 13, 2010 that he had been. d~iving his Mercedes in furthe1·ance of any slale 

business or that proper subject matter jurisdiction was lacldng. The partie.c; then 

proceeded with discovery. 

On February 7, 2011, Dr. Barth submitted. a Motion to Dismiss for Lack of Subject 

Matter Jurisdiction. For the first time in the proceedings, he argued tl1at he h~d hP.P.n 

acting in the course and scope of his e:m.ployment with the State of Ohio at the time of 

the fatal collision. Plaintiff timely opposed thi" application 11nd the r.cqucst wns ''denied 

at this time" on March 21, 2011. 

Dr:. Barth filed a M.O'tion to Reconsider on April 4, 2011. Plaintiff opposed this 

application on Apriln, 20ll.. ln a ruling that was issued seven days later, the Common 

Pleas Court stayed the la.wsuit "pending a determination by the court of claims of Ohio 

as to whether Defendant Rolf Barth was engaged in the course of his employment at the 

time of the subject ac.ekl.ent. ;oc .. JI.*" See Cuyahoga C.P. Jow·nal Entry dai·ed J11ly 18, .2011. · 

Plaintiff proceeded to flle the instant nation in the Ohio Court of Claims on 

August :q, 20ll.1 against Dr. Dartl1'5 reputed employer, Dcfendclllt OSUM:C. Ca5e No.' 

~Ull-1U3/.l· Dr. Barth was deposed on J)ecember 6, :.!lJU, during which he 

acknowJedg,ed that he had been driviu.g l1is perso11al Mercedes .Henz C240 at the time ot 

the accident. Deposition of Rolf F. Barth ("Barth Depo. '·'), p. 13. He claimed he had 

been heading toward a meeting of physicians at the Cleveland Clinic. I d., pp.16-17. Dr. 

Bar.tb. w;.1S ~fi:Jm;mJ· i·h::~·J· hP. h::1ci bP. flrivine; ::~t 65 m.p.h. whilP. hP.::tning nnrthhnnnil nn ~l1P. 

highway. I d ... pp. 22-24 & 56. According to the Brook Park JPolice Department Report, 

tbe posted speed limit was ju:st 6o m.p.h. 
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J;ASI·miN & llM;I·miN L:Cl, 

50 Public sq., 5L~ .3500 

Cleveland, Ohio 44113 

After jlldsdi.t\t~nn~l hriP.fs wP.rP. r-mhmitted by the parties, ~Tudge Alan C. Travis 

issued t:~.n order on July 3~., 2012 that held: 

lt is undisputed thnlt thi(1 coGc collcerns injuries sustained as 
a result of the operation of a motor vehicle. Consequently, 
Pr. Barlh i.~ nol ~!!.IJ~~~!d tq __ gersonal i.mnmnh'Y. pursuant to 
R.C. 9.86 and ~743.u2(F) an.d there i~ nu 1iet::Ll for this courL 
to conduct an [mmunity heru.ing. [emphasis addled] 

The remainder of the decision expressed that the Court would proceed determine 

whether Defendlant Barth was acling in the course and scope of his employment, thereby 

rendering OSTTMC. i1f~riv~tivP.1y li~hle for l1i.c:; negligence. I d. 

Defendant OSUMC's counsel arranged for a 1·eport to be prepared by Timoihy J. 

'l'ultle ("Tuttle"), which was dated April 11, 2013. Even though Dr.. B::u:th had admitted 

that he bad been driving in excess of the posted speed limit, the · defense 

reconstruction.ist managed to find that he wa.s "operating hi::; vt:hiclt: in 1:1. ~aft: awl 

prudent ma.nner prior to the crash occurring.'' ld., p. 6. The fatal accidem was blamed 

i11stead on Gary Fury. I d., pp. 6-7. 

This Com·~ sP-1' ::~ rli~pnsitive motion deadline of Septernber 3, 2013 and scheduled 

the Hability phase of·the trial for Decem.ber 9, 2013. See Order dni·P.rf Or..t·nllP.r .9nJ 2m2. 

On April 30, 2013, Plaintiff submitted a Motion fot• Extension of Time it1 which to 

submit their expert reports. Defendaul UJ.JJJused this requ.e::~t on May 8, 2013, which wnA 

limited to berating-Plaintiff for her purpor:ted "lack of diligence[.]" Id., p. 1. Four l.lo.y~ 

later, Plaintiff forwarded the report of acddent reconstructjonist ,James D. Crawford 

(''Crawford") to defense counsel. In his detailed analysis, the eminently quahfied 

accident recOlJstructionist established that Dr. Barth had caused the fatal accident by 

failing to tnaintain a :a:easonable loolc-out in fro11t of his spe.e.r:1i:or.; vc-~hir.l~. Trl., pp. 9-m. 

This Court then granted the e)l:tension in an order dated June 6, 2013. 

The ilil:ll:UVt:ry cul.·off date of .Augu5t 19, 2013 came a.nd went without any a.ttompt 

J 
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;o Publie 5'1·· s .. :mlo 
Cleveland, Ohio ~4113 

(216) 771-3239 
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being made to depose Plaintiffs accident reconstructionist. No dispositive motions 

wP.re filP.d, moreover, hefnre 1'h:rt (lpj\rlline P.~pirP.cl on s,~rt~mhP.r 3, ?0:1.3 Following a 

pretrial conference, this CoUit issued an order on November 22, 2013 confirming that 

the parties were pt'epared to proceed with the jury trial. 

Plainliffs experl then prepared a Supplemental Reconstruction Report dated 

December g, 2013, that was promptly fOl:v'l'arded to defense counsel. Crawford indicated 

that he had "visited the scene of the crash on the night of December 4, 2013 where D1e] 

took lighting measur.emen.ts and performed rudimentary testing." Id ... p. 1. He then 

"reviewed the deposition transcript of Detective Walentak ar1d visited [the] Brook Park 

Police station wher.e D1e] inspected the light bulbs fro1n the dolly trailer. involved in this 

crash." Id. After explaining his analysis of thi.s additional information, Crawford 

cunfmnl:lu lhaL lht: "upiuillns ~x.pre.ssed in [his] original report remain va.li.d[-]" Id., p. ,'j. 

In other words, his professional opinion was still that JJefen.dant .Barth negligently 

caused the crash by failing to maintain a proper look-out while speeding on the highway. 

I d. 

Pl~intiff and hP.r ~onn~P.l appP-:m~d fen· thP. trial in Cnlnmh1.1s OJ? December 9, 

2013. Defendant's counsel arrived a.nd announced for the fil:'~t time that a "standing" 

objection was being usscrtcd since the Decedent's estate had heen closed on Ju\Je 4, 

2013. Cuyahoga Frob. Ct. Case No. 2'009 Es£. 152813. No explaual.iuu Wi!ti ufftlrt::d fur 

why Defendant waiied until the morning of trial before raising this issue. This Court 

proceeded to (~~mcel the proceeding and schedule a status conference for .lfanuary 16, 

2014 to discuss the matter. The Decedent's Estate was reopened by Court 01·der on 

On December 23, 2013, Defendant Filed a Motion for Leave to Depose ll'la.intiffs 

Ex.pert or, in the Alternative, Motion. in Lim.i.ne, R~:ga:r:ding s~.m.e. The state requested 
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Dll~trmr< & T.ll\.•r1tm< co, 

5(1 r•,,olid::q., e;~c ::~soo 
Cl(>v~lilnd, Ohio 441J.:) 

(?1r.) 771.,?~0 

FnK: (216) 781.,'i876 

that this Court re-open discovery so that Plaintiffs liability expert could be deposed 

1.1pon :all aspects of his profes!lion:al opinion, including iJ1ose that had been disclosed 

mo11ths before the discovery c1.1.t-off do.te of Augus1"c 9, ~Ol:J expired. Plru11tiff oppc>scd 

thi~ Motion on January 8, 2014, and observed i:ha:t ifthe additional discovery was going 

to be permitted then his counsel required an oppon1mity to question the defense expe11 

as well. The defen'3e motion was nevertheless granted on January29, 2014. 

The trial upon liability finally commenced on .July 28, 2014 before ,Judge Patrick 

M. McGrat:l1 Xn lieu of dosing arguments. the parties were directed to submit post-trail 

b1iefs. See Order dat·edAug. 6:2014. 

n. l.IEGAL STANDARDS 

In Ol1io, motorists are required to obey posted speed limits on the roadways. 

R.C. 4,511.:n(D)(5). An assured cleared distance must also be maintained, as R.C. 

4511.21(AJ has long directed that: 

No person shall operate a motor vehicle, tracldess trolley, or 
streetcar at a speed greater or less than is reasonable or 
proper, having du.e regard to the traffic. surface, and widtl1 of 
1·he streP.t or highWHy ~no ~my othl~r conditions, and no 
person shall drive any motor vehicl~, trackless trolley, or 
streetcar in and upon any street or highway at a greater 
§.Peed than will permit t11?~erson to bring it to a stop 'A'ithiu. 
th.e assu!,~!:!.£1§~ dista.nce a.hcA4· [emphasis added]. 

Dr. Barth was obligated to "keep a lookout, not only in front ofhi.s vehicle, h1.1t to 

the sides and rear as the circumstances warranted.'' Bell v. Giamarco, 50 Ohio App.3d 

61, 64, 553 N.E.2d 694, 698-699 (10th Dist. 1988) (citations omitted). Ohio courts have 

recognized tha;t: 

It is an. obligation of a drivel· of :m :ml·nmohilP. 1·o w::1tc.h 
everything and everybody, not only in front of him bLtt on the 
sides and. in. the rear af him so far a.s possible. [citations 
omitted] 

State v. Ward~ 105 Ohio App. 1, 10, 150 N.:U..2d 465, 47:1 (3r.r.l Dist. 1957); sec also Hubner 

5 
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D.\SHm~l & 811~1 ffii~J Co. 

SO Publio S9 .. St,:, !H~O 

Cl~v,ll~nd, Ohi(l 44lJ.3 

(21 fl) 77T -~~-~~ 
F~x: (21fll 7RT •. ;A7h 

. v. Sigall. 47 Ohio App.:::d l!i. 17. 546 N.E.2d 1337. 1339 (wth Dist. 1988). 'TI1is 

Reschke v. Merola Bn.ts., .lnc., Sth Dist. No. 60957, 1992 W.L. 213458, -l£-3 (Sept. 3, 

Accu.ru.i.u~ly, U.l..ll:: wb.u j:; IJ.[Jtl.raling a vehiclt:: in Ohiu i~ uuligat(jd to avoid injuring 

even "jay-walli:lng" pedestJi.aus. Manspe1·ger v. Ehrnfield, 59 Ohio App. 74, 80"81, 17 

N.E.2d 271 (5th Di.st.J.937). The operator "must keep his machine constantly under 

control. and must continue on alert for pedestrians or others on streets." ld., 59 Ohio 

App. at 81 (citation omitted). In Smith v. Zone Cabs, 135 Ohio St. 415, 421, 21 N.E.2d 

336 (1939), the court observed that duty doer. not rest upon the pedestrian to avoid tlb.e 

automobile. 

lKno\o\ing that the amom.obile could swerve ou1 of its course, 
[plaintiff] had the ri.ght l:o assume that i.t wou.ld not continue 
ill its path and deliberately r.u~1 him do·wu .. l:U~J].ggl~g_~-~ 
for a driver of an atJ..tQmQ..QU~ ... _having ample space to :e.~~-~ 
pedestrian on the hlghw~Y-.J;.P tq_gui.de his vehicle as to strike 
Jhe pedestrian in W...:~jn,g. [citation omitted; emphasis 
a.ddedl. 

Trf., 135 Ohio ~t. at 421-422. RP.P. also, 7'rt:mtman 11. Cnx, 118 Ohio St. 247, 256, 160 N.F.. 

7l.5, 717 (L9:28) (deceased pedes·trian'.s failure to :anticipate negligence of vehicle driver 

did not preclude recovery and presented a question of fact for the jury). As e:11:plai:ned in 

Humphrey v. Den£, 62 Ohiu St.2u 2'/3, :1.:;6"2'/'/. 40S N.E.2u 284 (1980): 

An Knapp v. Barrett, supm ({1.915) 216 N.Y. 226, 110 .N.K 
428), Judge Cardozo, later justice of the Supreme Court of 
the United States, said the law does not even say tl1at 
because a pedestrian 'sees a wa~on approaching, he must 
stop tiU it has passed. He may go fOJwarcl unless it is close 
upon him; and whether he is negligent in going forward will 
he ::~ f!liP.R'I'ion for ·1-hP. jmy_ lf hP. haR n~P.d hiR eyes, and has 
tnisca.lcula.ted the da.nget•, he may still be free from fault.' 
~~~H~ 

As a general .rule, a violation of a ~tatutc or ordinance that is designed to promote 

6 
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ll"OIItiN ,,._ T:ll'lt~IIPIN Co. 

Stl Public Sq., Stc ::!500 

Cl~vclnnc, Ohio 44113 

(7.111) 77M?.~9 
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public safety ·will result in negligence per se. Schell v. DuBois, 94 Ohio St. 93, 97-98, 113 

(l97:t.); Spalding v. TtVa.·der, 2 Obi<) St. 2d 1, 4·: 205 N.E. 2d S9o, 893 (1965); !lite u. 

Brown., :1.00 Ohio App. 3d 6o6, 612, 654 N.E. 2d r.l52, <-l56 (Srh Dist. 1995). The Supreme 

Cuwt ha:; t:.xp];~.JJJ.ed Lha.L; 

App1ication of negligence per se in a tort actioll lnean.s that 
the pJaintjft has conclusively established that the defendant 
breached the duly that he or she owed to the plaintiff. 

Chambers v. St. Mary's School, 82 Ohio St. ~d r;6~, !i6fi, 1()98-0hio-184. 697 ~.E. 2d 

198, 201. The plaintiffs burden of proof is eased signi.fican.tly, as the Comt reasoned in 

Svoboda u. B1·own, 129 Ohio St. !)12, 022, 196 N.E. 27.:1., 278-279, -that: 

·where a specific requirement is made by statute and an 
absoh1te duty thereby imposed, no inquiry is to be made 
wh~::Lh~.r: l.htl U.~:ft:mJ.cml at;lt:d a::; cl r:t:a:suw:~.uly yrullc.:nlman, 
or was in the exercise of ordinary care. In such a situation, 
the obligation and requirement has been fixed and 
estabJished by law, and. the conduct of any person which is 
violative of such specific statutory requirement is iHega.l, and, 
if i.t proximately results iu injury to one to whom a legal duty 
is owed, the transgressor is liable for the resulting damage. 
In such case. the jury is not called upon to determine 
WhP.'I'h~r thP. r.onnllC'.i' C'.nM+i'l'11'tP.n negligenc.P.; if· nP.I·erm;nP.'l 
only whether the act prohibited was committed or the act 
required by law was omitted, as the case may be. 

Olb.io h~w is well settkd tha.t principal~ l)f negligence per se 'Will apply when a 

motorist injures one wh.o Is lawfully in the street. Buckeye Srages v .. Bowers, lZ9 Obio 

tit 412, 414~41.5, 195 .N.E. 859, 860 (:1935); ,Jones lJ. Butler, 72 Ohio App. 335, 345-34f), 

52 N.E. 2d 347, 353 (~h Dist. 1942). The doctrine is often invoked when the operator is 
/ 

unable to establish a valid justificati(m for striking a pedestrian. Woods v. Brown's 

Bakery, 171 Ohio St. 383, 385-386 .. :t7J. N.R ?cl 496 (19fio); Pmul11. l.P..r;lP.in, 7':J. 011in ~t. 

3d 50, 53, 1L995-0hjo-1.93, 647 N.E. 2d. 477· Quite some time ago in anclther 

automobile/pedestrian accident case, the Seventh District rcv.soncd that: 

7 
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~tl f'IJbll·~ ::n.lu Oh: :J:iOI) 

Cl~vclo11d, Ohio 4-.1ll3 
(:J.l(\)m.~:m 

noy• (?1 ~~ 7R1 .<;H7~ 

WI-dle both motorist and pedestriru1 have the right to use the 
highway, the dght of the motorist is subject to the mandat01y 
requirement of the statute .. faih1r.e to r,:r)mply with whir.h, in 
the absence of legal excuse therefor, collstH:utes 11egligence 
per sc, whi.l c the right of the pedestrian is limited only by his 
duty to exercise ordinary care for his O"~NJJ. safety under all the 
circumstances, including his right to a.ssnme, in the absence 
~[ uutice or knuwl(jc.lgtJ lu Lhe t:u.uL.rar:y, LhaL Lhe molodsL wiU 
operate his vehicle at such speed as will enable him to ::~lup 
the same within the assured clear distance as required ·by the 
statute. lt should be readily seen that if each has the l'ight to 
tl1e assumption referred to, the du1.y of each is that of 
ordinary care, which is not true as to the motorist. [emphasis 
addedl. 

Jone.~ .. ?? Ohin App. ~,t 345-34tl. 

In cases involving far s'l:ronger claims of compa):ative :negligence, Ohio courts have 

had no trouble recognizing ·the liability of o. motorist who in.jutcd or ltillcd a podestriru.1. [n 

Glasco 1;. Memlelmun, JL43 Ohiu St. 649, 56 N.E.zu ~J.o (J.944), ror .inslaoce, a 70-year old 

woman bad attempted to cross an ice and snow covered street in Columbus between two 

intersections. !d., 143 Ohio St. at 650. She was struck by a motcnist, who claimed that lle 

had been traveling in low gear but dnd not see her until she was 10-12 feet away. I d. "It 

was admitter:1l th<l.t [th~] plAintiffw~.~ p;nilty nf nP.gligP.nc.P. in c.roH.sing the RtreP.t at the plar.P. 

<lf the accident." I d. at 651. The plaintiff nevertheless recovered a judgment at tri.al, but 

the appclla"te court reversed on the grounds that the aasured clear distance rule could not 

apply. I d. at 649. 

!n reinstating the pedestrian's verdict, the unanimous Suprf.lm.e Court examined the 

assured clear distance statute (Section 12603, General Code) and observed that: 

That provision was passed i.n the interest of the public safety 
and prescribed an absolute mle of conduct. It is well settled 
th11t ::1 f~ilurP. tn r.onform thereto is negligence per se. 

Glasco, t43 Ohio St. at 653. The Court then held that the burden rested upon the operator 

of the motor vehicle: to establish that an exception to the rule ha.d been satisfied. ld. at 653. 

Since the jury hall b~tm prupt::rly l:hi:llf!,tlLl rJ.nd i:L valid excuse had not been conclusively 

8 
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demonstrated, the motorist could be found liable under the as.sured clear distance statute 

notwithsta.ndi11g the pedes:tdan'.g own negl.igencP.. Til. :rt h54-h55-

Similar circumstances were examined more re~~cntly by the Franldin County Court 

of Appeals in McQueen v. 1-~niJ, wth Dist. No. 12.AP-237, 2012-0hio-5522, In that case, a 

pedestrian was stmck by a car while she was walking acl\oss West Broad Street in 

Columbus out'iide of the marked crosswalk. ld ... 1/3. 1t was raining an.d the sun had not yet 

risen that m.oming. Id., 1/15. The Court observed tl1at tb.e pedestrian had violated R.C. 

4511.46(B) hy walking i11:to the path of the vehicle outside of the ~mu:-l~ed crosswalk. !d., WB 

& 11. The motorist thus possffised the right-of-way . .ld., r[11. ln reversing the trial judge's 

entry of .summru:y judgment against the pedestrian, the 'l"enth Dli>trict a.cknowlmdged that: 

"The operator of a motor vehi.de nonetheless must ex:t~rcise due car·e to avoid colliding with 

a pedestrian in llis ri.ght-of-way upon discovering a llcu~.gt!.ruu:; ur .[Jt::riluu::; .:;i.LualluJJ.'' ld., 

'!!.12, citing R.C. 4.)11.4H(!£) and 1Jemmg v. Usinski, 24 Ohio St. 2d 179, 180~181, 265 N.E. 

2d fifi4 (1970). Even though the motorist claimed that he hit the bralces as soon as he 

observed the pedestrian. genuine issues of material fact were fmmd to exist over whether 

he had maintai.oP..d ::~n :~.c:.cml'P.rl r]~:~r ni!'lt:mi'J'! ~.~ TP:lJ.llirP.n hy R.C. 4511.21. Td., f13-15. 

101. THE TR!.I\l EVIDIENCIE 

~~- Rolf frederick !Barth, M.D. 

The !fl·idence that was presented during the trial convincingly establishes that Dr. 

Barth was primarily - if not entirely - at fimlt for fhe motor vehicle accident that took 

the Decedent's life. He acknowledged that he 'had been heading to the Cleveland Clinic 

in his Mercedes to attend a conference. 7'7·. 42. It was dark outside and he was 

Bl\r.~rP.r~&:IMsr·mr~cc•. traveling a.t ~~speed of 65 m.p.h. in the second lan.e frcnn the left on I~71. Id., pp. 1-~-15-
~0 r"ublh: c...,., OLe :.'!~00 

aevelr.nd, Ohio 44113 The freeway was dry, visibility was good, and he was proceeding along a level 
(2lC•) 771.-t\239 

11o": (21 ~) 71'1-.iR7(• srraighlaway. Jd.1 pp. 4J·4<f The Me1·cedes's headlight~ were fur1ctioning properly . .ld., 

Ro~oivod Sop-1Z-ZOI4 05;SZpm From-Z103448395 To-COURT OF CLAIMS OF 0 Pais DID 



09/12/2014 16:10 2163449395 PAUL W FLOWERS CO PAGE 11/20 

Bl\~l·ll.'.u\.1 &: Bl\~1-thiN C1. 

:-m l•ul,.lh. ~) .. 1,, ~;1, ... ?:'i!JO 

Cl~v~l,lnd, Oni(•4411:; 

(21c\l m-:~~~\1 

P~x: (2'16) 7R1.~71'i 

p. 43. He recalled that he was behind another vehicle travellin.g at the same speed, 

which was J:oughly go feet ahead of him. Jd., p. 45-

Dr. Borth cl;)imcd thn.t h~l wn11 first aware that something was amiss when he felt 

Lht: impact o:f the coUisi•on. 1'r., p, . .:,t8. lie never saw a.n.yon.e waivi11g n white t ·shirt on 

the highway . .rd., p. 54· Nor did he observ~ lhe D~:~c..:tlt::ul rlin::clly in front of him. !d., p . 

.;4. Dr. Barth later confirmed to the police investigator that l:1.e never 11ot1ced even the 

white pickup tt:l]Ck or trailer before impact. !d., p. 58. 

B. Jessie fury 

,Jessie Fury also testi:fi.ed and explained that he had been riding as a passenger 

with his fo.thcr, Gary Fury, and the Decedent northboulld on Interstate 71. Tr., p. ~,36. 

While they were traveling at about 50 to 55 M.P.H., they olJserved that the trailer they 

were towing wa.s s·winging back and t'orth into the ad:jacem lanes. l'd., p,. 2::JD. Hi~ 

father brought the truck to a stop and he and the .Decedent exited. Jet. Fury began 

waiving a white t-shi.rt in the air while the Decedent started to reattached 'the trailer. 

Td., p. 237. Fury 'VIras standing about ten feet behind the trailer in third ("slow"1lane. 

Id.,p .. '237- Approximately 20 to 30 vehicles either went ;,~.ro1mn l·hP.m or ~toppr.cl hP.hinn 

them. I d., .P· 2.q.o. Those ·that were passing had sig;n.ificanrly reduced their speed. Id., p. 

Jessie Jl''ury then saw the gray Mercedes approaching and could tell that it Willi not · 

slowing down liJ{e the other cars. Tr., pp. 24.1-242. It was proceeding through the 

middle lane. Id., p. 242. Jessie Fury yelled a warning to the Decedent and then dove 

out of the way. I d. p. 243. He watched as the Mercedes passed multiple cars and shot 

by him.. Id .. , p .. ~42. The Decedent had been hying to connect the trailer hitr,J, :mrl 

attempted to move out of the way. Id., pp. 244-245· There was nothing that would have 

iml'eded Dr. Darth':s view of the Decedent or the atationary pickup and trailer. !d., p. 

10 
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249. The Mercedes nevertheless collided straight into tl1e rear of the trailer. ld ... p. 24.7. 

The Decedent was caught in 'the impact. I d. 

C. Chad Meel(s 

The testimony of Cl1.ad Meek!:; ("Mee]~;s'') wa:; introduced, by agreement, through 

his deposi.r.ion transcript. 1"1·.) p. 8. At the tlme of The fatal accident, he had been 

.heading southbound on. J.n.terstate 71. lJepositlon of Chad Meeks taken April1.3, 2012 

("Meelcs Depo. ")1 pp. 6-7. He was driving a Chevy pjcJ.c-l1p truck at about 6o and 65 

m.p.l1. in the ·~speeding lane." Id., p. 9 & 12. Meeks clajmed that bl-~ noticed a stopped 

vehicle in the middle of the northbound lane. ld., p. 11. He saw one individual 

appl·mdmatcly 15 to 20 foot behind the trucl1; with "n white shirt in his hand and he was 

jumping up and down and waiving traffic.'' Id ... p. 13. Another individual was bending 

down beh)nd the vehicle. Id., p. 14. The effort to attract attention appeared to be 

working, as cars were moving over. Id., p. 17. He saw a Mercedes following behincl a 

semi-truck arnd then heard loud bralcing and noticed smoke. Id., pp. 18-19. 

Meeks had trouble rememberjng signitlcant circumstances about the accident, 

and could not tell if the Mercedes had been i:n the fjrst, third, m· "in l:mP. l'l=m." MP.P.lcs 

Depo., pp. 30 .. 32. Later in the qucstitming, Meelffi was certain that both the Mexcedes 

am] Llu;: semi-tmclt were in the second lane. !d ..• p. 4.2. He had dc$cribed the semi-truck 

with significant detail during his depo~ition, but never mentioned it in the statement he 

ful'l'lished to the police shortly after the accident. ld., pp. 11J~20, 2l:J~,31, .35-.36 & 40-4.1. 

He also acknowledged that the median wall that separated the northboUltd and 

southbound lanes blocked much of his view, including the vebicJe ]ights. !d., pp. 32~33. 

n""'''"""& n"""'"'""c.:n. .And his bri~f observatio11s were made while hr:.- was travelJ.i.JJ.F; in. thP. oppo.~itP. niJ'P.dion ~t 
60 Pul>il< Sq., S!c' :lSOO 

aeveland,Ohlo44113 a speed of up to 65 m.p.h. 
(?16) 7?1.3?39 

Fax: (21 ~l 781.5876 
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Cleveland, Ohio 44"!"1S 
(2.tG) 771-:12:19 

D. Antholl'lly Ange3f, .Jr. 

The parlies also stipulated that the deposition of Anthony Angcy ("Angcy'') in 

entitled to due con.sideration by the Court. Tr., p. 8. 'l'he Columbia Station re~ident was 

head.mg home from work northbound on Inters'tate 71. Deposition of Amllony .t1ngey, 

Jr., take April13, 20;12, pp. 6-8. He was driving in the second lane behind a "silver car.'' 

!d., pp. 9-10. They were traveling close to 70 m.p.h. Id., pp. 9-13. Angey felt that he 

was kee·ping a safe distance between ·them . .ld., p. ·ss. SnrlnP.nly hP. Raw thP. ca.r in front 

of him swenre slightly and lift into the air.. I d., pp. 1.5-16. Angey was able to maneuver 

aruuud a.nd brough( his vehicle to a :st,op on the side of the road. ld., pp. z6-.1.7. He soon 

realized that someone had been killed in the collision. !d., pp. 19-20. The pickup truck 

was bent in :half and tJ1e tra.iler lJ.ad "eJ'.-ploded[,]" leaving parts everywhere. Id.,p. 21. 

As they were waiting for the police to arrive, A11gey observed that other vehic.les 

managed to drive around the wreckage in the middle of the hil!;hway. Angeu Depo., p. 

:~8- He explained that: 

ld.,p. 39· 

E. 

Q. So evc,zyono else was able to see it, stop> o:r go around 
it'? 

A. )"t.:ah. Hall Ll) l1nve been because this was the only 
tlJjng in the road. lWerybudy el::;~ pLtllt::u uvt::r- Tl.1.t::.re 
wa..c; no other accidents. I was afraid of more 
accidents. I was just waiting. Nothing happened. 

Q. So after t11e a.cckl.erlt cars are still going northbound? 

.A. Yeah. There was no more accidents. 

jomcs Cr~wford 

As previously noted, the circmnstau.ces ~mrrounding the fatal accident were 

thoroughly examined by James Crawford at the request of l'laintiffs cuuu:sd. Tr., pp. 

12 
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lli\~1"131N &: llMtn:!IN CO. 

50 l"'ubllc Oq., Otc· 35ao 

76-;79. HP.l1a.s obtained a degree in electrical engineering and a Masters in aer011autical 

engineering. .Td., p. 70. He presently teacJ:u~.c; ~~ddP.n·l- rP.r.on.struction courses for the 

Ohio lPcD..cc Officet· Training Academy. .ld., .P· 70. Crawford is trained to conduct 

analy~i:s u.f lighting conditions, including measurements and the conspicuity of 

pedestrians ru1d "Vehicles. Id., p. 75· This term ref~1;~ tu the al.Jilily lu ui:;~.:t::n.l Jc.li'.LL'licular 

hazards. I d., p. 76. Crawford has also developed expertise with regard to bulb analysis 

and lighting. Id., pp. 76 & 82.-8,3. He has testified in Ohio cm1rtrooms with regard to 

both c:-.om~pir.uity and visibility issues. Id .. pp, 82-83. 

Crawford described the inve!stigation that wa.s conducted by law enforcement 

authorities, including the usc of high .. precisions surveying equipment (known as "Total 

Station") that emits beams of light to measure distances and angles of key evidentiary 

points at the scene. Tr., p. 86. The analysjs that w;.ts cunum::L~tl cuJilmmltlLlutL the 1lkid. 

marks that were left by the Mercedes on the freeway were Nmth of the ini'rial point of 

impact. Id., pp. 108-109. Th~ damage to the vehicle and traj]er was i11dicative of a 

~traight heac.-on collision., which meant that Dr. Barth was not swervi.n.g at th.:: moment 

of impact. I d ..• pp. 111-.1:J.3. "l1Je skid marks were also consistent "~A~ith tbi.~ rnT'ldll~inn. 

I d., p. 113. The coU:iaion occurred entirely within tbc BGcond htne. I d., p. 118. 

C.ntwford was a:ble to calculate the speed of the Mercedes at between 65 to 70 

m.p.h. Tr., p. 1.31. The posted speed limit was 6o m.p.h. Id., p. lU:d. The inler:;Lale 

highway was well lit across each of the t:bree lanes. 1d., p. 135. Even without fac'toring in 

the conm.butic)lll from the headlights of the passing vehicles, one could have read a book 

under those conditions. Jd., p. 138. 

Ckw~l~l'ld,ol,;o441J.:l trailer taillight that had not been destroyed in the collision was functioning and 
(.:!t~) 771 :I:!JD 

operational p.ri.ur LtJ i.mpacL. Tl"., p. Uf-1· Crawford wa:; abl~:: to i.n:;pect the other taillight 
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bulb that had 'been taken by the Bt·ookpark Po'lir.P. DP.pa.rtment. Jd ... p. 149. The nature 

uf lh~ Lungstel1 filament inside indicl:.ltcd tho.t the bulb had been operational and :flashing 

at the time of the fatal iucifJ.,;:nl. Jd., pp . .1.55-156. 

Furthermore, the taillight on the pick-up tnu.:k was higher than. the 'trailer and 

plainly visible. rr., p. 116. There were no obstructions that would have blocketl Dr. 

R~rth'll view of the taillights and opera;tional flashers. Id.,p. 1.16. 

And perhaps more significa.ntly, the Mercedes was equipped with H7 Halogen 

headlights. Tr., p. 1.59- Regardless of 1·]u~ frP.~w2y lighting and the flashing bulbs on the 

picl~up truck and trailer, lDr .. Barth's headlights permhtecl visibility ahead of up to 430 

feet. Id., p .. 1.5Y· 

Crawford opined that ,Tessie Fury, Gary Fmy, and the Decedent responded 

properly to tb1~ emergency situation they encountered on the highway. Tr ..• pp. 166~169. 

Dr. Barth,s excessive spee.d, however, impeded his ability to either brake or undertake 

evasive action to· 11vnin hitting the Decedent. Jd ... p. 161. Given the ample lighting, the 

multiple vehicles that were safely slowing :md stoppin.e;, ;:mil .TP.~~i~ Fury'11 effort.<! to 

attract his attention, Dr. Bllrth ::;hould ha.ve identified and avoided the hazardous: 

condition Ll1al. w~~s looming directly in fTo~1t ofhim. Id.,pp. J70-1.71. 

F. Timothy J. TUt~le 

Defendant arranged for Timothy J. Tnttle to testify that .Ur. J~ar.th had done 

nothing wrong on the evening in question. Tr., 306-307. He had :never obtained a 

college deE;n~l'!, hn1· r.l::~imerl to have taken a "three-week traffic crash reco.nstruction 

course through the Institute of Police Management and Technology'' in 1991. I d., p. ,307. 

Msli51N& liASHlliNC..o. I::;::;ut:s of ''v: .. sibiHty" were not covered. ld.) p. S/:14· He ;;~.1so asserted that he had 
50 Public Sq., St'l 3.'ro0 

Clcvcl,nd, Ohi~ 4411.3 

t~'l,(l) li'.l·3239 
l't111: (:1.1C.) i'OI.007(o 

completed other unidentified "classes relating to traffic cra.sh reconstruction, courses 

involving computer applications, motorcycles, cmmnercial vehide:s, vl~.lbHity ili~;;ut!S il1 
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ClevelnlKI, Ohio 44113 
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Fom ~16) 781 6976 

traffic crashes." .Trl., ]1. 3n7- HP. w~r:; hirP.rl by the Ohio State Highway Patrol in 1983, 

ultimately achieved the ranl~ of assistant post commander, and left i11 2001 "due to some 

.medlcal issue5." .ld., p. 308. 

1"uttle claimed that his expertise in visibilily i~::.;u~::~ l1atlln-::en ueveloped in a one-

week class that had been conduc~ted by Dr. Abrams. rr._, p. 322. He than acknowledged 

that: 

Q. You are not claiming that attendance of this class in 
and of itself qualifies you as an expert on visibility; ls 
th~~t c•n~·rP.r:t? 

A. No. 

Id.,p. 3.2.2. He conceded that the only exp~rimcnts he hud conducted. on visibility were 

with Dr. Abrams, who proceeded to write the reports and furnish the testimony. !d., pp. 

324-.325. Tuttle was, in essence, just gatheling the data. Id. He never took another 

visibility dass. I d., p. 328. 

Tuttle grudgingly acknowledged that he is not accredited by the Accreditation 

Cmmnission for. Tl'.:lffi£~ Ar~r.id~nt R1>.~nn~'l'rtll":tion (ACTAR), which recognizes excellency 

and competency in his field. Tr.: pp. 329-330. He claimed. he just did not have 'the time 

for the continuin.g education that is required . .I d._, p. 331. 

The ess~nce of Tuttle's opinion wa::; lhal Dr. B;;trLll l.tad acled reasonably because 

he would not have seen the disabled nailer and white pick-up truck until he was 

approximately 150 feet away. Tr., p. 400. Seemingly unconcerned that Dr. Barth was 

~pfleding and had failed to ma:intain an assured cleared distance in front of him, he 

asserted that there simply was not enougb time to avoid the c.ollision. ld. 

On cross examinaticn, Tuttle aclmowledged that he did not know the posted 

speed limit on that portion of the ·freeway or whether Dr. Barth was speeding. Tr., p. 

439· lie further conceded that a speeding veh.i.dt:l h; ]~,-;~ likdy Lube able lo stop in time 

1~ 
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Bi\SliT.!:N & DMlill'N CO 

tJU Vlli;IIC ~q., ~~ ;~'11.11} 

Clcvclond, ~lhio 441 1~ 

(2J r.) ~1'1-.)2,19 

p~,.. (21~) 781 5~7(i 

to a.vojd a hazard. Id., pp. 1.'53-151· 

Tuttle a.t:.knowlcdgcd that there are feder~u standards governing the mininmm 

visibility uf Laillig]lt5, hut he did not kuow wh~l.t the distances were. Tr., p. 416. He was 

unaware of the minimum vhsiuilily :S!I~:cifications for flashi.t.1g light5 . .ld., p. 417. He did 

n.ot bother to perform. any testing on the vehicles with regar.d to the i:ssw:: of v.isibility. 

I d., p. 418. He tlms did not know how far away the taillights would be discernable !d., 

pp. 41.8 & 421. 

Recognizing his prP.nir.~mP.nt, Tuttle was evasive when asked whether the 

pnrpose of the flashing hazard lights is to warn those who are approaching of a stopped 

or ~iluw-muvhlg vehicle. Tr., 42:2-423. Nolwitb.3t~1.11ding his cxpcl-icoce as a state 

trooper, l1e could not say whether it would be prudent for a driver. to make such an 

assumption upon observing flashing lights ahead in a roadway. I d., pp. 430-4~-ll. 

In a similarly lackadaisical fashion, the defense accident reconstructionist never 

determined the minimum ·visibility for th.e Mercedes headlamps. Tr. p. 411. Even 

v.i.thout ru.1y adcli.tionallir.;l1th1g, hnw~v~r, they should have furnished illumination up to 

RGO feet ahead. Id.,p. 4~7. 

The sole defense "e1q>ert" was not aware ofwl1cthcr the Mercedes was responsible 

for any skid marks at the sc.ene. Tr., p. 4:i3· He later aduwwiedged Lhat all of the tire 

marks had been Keft post-impact. 1 d., pp. 41-42. Tuttle then conceded that: 

Id ..• p-442· 

Q. ·lH·* There is no sig.n whatsoever of Dr. Barth bra.king 
befor~~ tl1is impact when b.e ran into the back of tlris 
Dodge pickup ·and the trailer, correct? 

A. Not that I'm aware of. 

While being gently questioned by defense counsel, Tuttle had maintained that Dr. 

Barth would have ueen lmtttl.iJUg JJ.uri.huuund in. a "sea of re:d taillights" as a re5ult of the 
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hP.avy traffic. Tr., p. 364. He then had to acknowledge on cross-examination that there 

alF.:o would have been a <(sea of headlight~[.]" Trl ... p. 449. That additional lighting was 

not factored into, lJ.Owever, his an..'llysis of the visibility distances and his opiniorus vdth 

regan] Lu illumination. .ld.1 .P· 449· The defense expert cvcn.tually admitted that he 

could not tell when the hai;ard wuulu ha.v~:: been visible. Id., pp. 450-4i5J. Other tban 

perhaps one that was painted lime green, 'the wb.iW pickup tmcl<. would have had rnure 

easily identifiable than any other c:olor of vehicle. I d., p. 442· All he could say was that 

"Dr. Rarth Rhouldn't have reacted to 150 feetf.l'' I d., p. 4!11. 
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BIISI-IF.IN & llii:;H!!IN l:CJ. 

~\) l'ullli<' 5<h Ste 5.500 

~-:l~v(lhntl, Ohio 4411> 
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r-~x; (~'\'>) ~,-..e76 

Based upon. the more credible- and largely uncontradicted- tP.F:i'ilnonythat was 

furul:slled and the controlling legal standtU"ds, tl1ir. CoL'lrt should enter a finding that 

.Uefendant OSUMC is liable fur tht! cum;c.ious pain and ~u:ffering and wtongful death of 

the Decedent. 

Respectfully Submitted, 

W. Craig Bashem~ Esq. (#0034591) 
Thomas J. Sheehan, Esq. (#0069601 
DMHEJ:N & :BASXmliN Co., JL.P. ...:\.. 
T~::nninal Tow~::r, 35th Floor 
50 Public Square 
Clevela11d, Ohio 44lll3 
(216) 771·3239 
FAX: (216) 781-5876 
cbash~.lll@ b!~h!i!Jn!mv.&.!lm 
tjs@bashei.nJ~W.&Qm 

Mlnrneysfor Plaintiff. 
Darlene Lane Ferraro 
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