
IN THE COURT OF CLAIMS OF OHIO 

FILED .,_, 
cOURT OF CLAi•"'~S 

OF OHIO 

201~ AUG 22 PH 3: 3J 

MATTHEW RIES, Admr., et al., 

Plaintiffs 

v. Case No. 2010-10335 

THE OHIO STATE UNIVERSITY 
MEDICAL CENTER, 

Judge Patrick M. McGrath 

Defendant 

DEFENDANT'S EXPERT DISCLOSURE 

In accordance with the Court's scheduling order, and pursuant to extensions agreed to 

by the parties, defendant hereby identifies the following witnesses as experts: 

1. Stephan R. Payne, M.D., internal medicine, report attached. 

2. Olaf Johansen, M.D., colorectal surgeon, report attached. 

3. Mark A. Fialk, M.D., oncologist, report attached. 

4. Bruce L. Jaffee, Ph.D., economist, report forthcoming. 

Respectfully submitted, 

MIKE DEWINE 

;;:::;;;;(.'~ 
KARL W. SCHEDLER (0024224) 
DANIEL R. FORSYTHE (0081391) 
Assistant Attorneys General 
Court of Claims Defense 
150 E. Gay Street, 18th Floor 

Columbus, Ohio 43215 
(614) 466-7447 
COUNSEL FOR DEFENDANT 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of Expert Witness Disclosure was sent by regular U.S. Mail, 

~"\ Nr::. 
postage prepaid, this _e777_ day of August, 2014 to: 

David I. Shroyer 
536 South High Street 
Columbus, Ohio 43215 
Attorney for Plaintiff 

Assistant Attorney General 
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Stephen R. ·p3yne,; M .. D .. 
·· · 3• ·9· ·o·o AiL.:. ··L· ·· · ·· ·. 

•. ·..• ..t}.IUU ;m~· 

Bwlington,.KY 41(105~.97:3:1 
'Phone/fax:. 859-534-S532 

:E.-miD-1: Spayne1951@J1()L~om, 

Darii~lR" fpt$yth:e 
Assistant .Aftgrp_r,~y·Gen~rar 
Court. of Cla!rris:D.efense Section 
i 50 'J3;,;€jey'.Str¢et; J:gth f]Q()r 
·Ctilumb~s1 Ofl4S2't5 

The fhlloW:ing:is a.feport on.MichaellYf~N:ew:,lha'Y:ereViewed the folfo\Ving·medicaLteco:tdS an<l 
materials: · · · · 

Complaint 
.Pt: FtoWffi:cLRollibaum .,-ptfi¢e'J.:¢~pt:(ls 
Dr, Sy .. ed.Fltls~in .. ~·office· r¢~ot:iJ.s 
Washington Township'Fire.""" Dublin, Ohio·-EMS Run Sheet 
Dljbljn}\vfethpdi;st:·H-q~pit<:t.lJ~·R~ 
Riverside MelliodisfHospital 
·neatkCettifieate 
:D.epositloJ:J. ~Dr;. B:owm-d Roilib.alitn 
DepQS.itj()J.1'""" CyrelleMcNew 
.Expert Report -Dr. :Kertrieth :Bratmsteiri 
.B~petj Repott.-:Qr, .. .J~tQWe P~tJ1.~l 
:Expert Report-·Chfisfine.ReiQ;.RN~BSN,QGRN 

.Based' uJ)prtJliis. r.e:Viewand lJ:ppn niy eJo.))etience~an<fttruttiitgcas a b<'>ar4"cettifi¢d;ili.tetJ1ist,!I offer 
the rbllowing report. I:routin~Iy care.foipat1ehts with the syrtiptonis experi:ence'd hy.Michael 

~::;~~:(~~'fu:ti~!;~=~~~=~::Jri~fl!~~~b~t:~:e hitemist .. I)mn·a·'Clirucal. 

Mich:aelMcNew; DQB2/27!7l,":was apatient:intheprimacy-"care.practice~ofD'r.Howard 
Rothoaum. He was<firstseen ori 9/3/0S:loranoffice:vi~tno: estal:51iS'h.:as anew:patient, anrl..fot a 
CQmplete p}lysical H~J h~d np sigr!ificant p~$1-medic~lhistqcy :a,n<iJlis qrilycon1plaint w~ 
·oc-c~ionalknee;paiirafter··play.ing basketbalt .. His.reviewofsystemswas negative, His vital',sig~W 
wer~ as;follbws: BP :12217Q.p 70 R .16 HT 5' 10.5;' WT 2HL:H1spliysicai ~xam was rrox.tnat:I)r~ 
.Rothbau:nfs }lssessment' was ~·~healthy ado.It mal&' and he:te.comrnended .apprqptiate pteyentafi:Ve 
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,ffi~astifes, inelucling his plai1for Nk McNew to. come in for fastil)g.hlood woil( .. However, Lsaw 
:fio such;bloodwotkt~sultsin tlie chart; 

1:be Jl~X.t'eD.C,otilitettha:t Ls11w .dociitil.etitedinthe medical r~cot<iwas att~8/2Y,/()9 nt•tse encottilter: 
· with,1\1ark BtiSh. LPN. 1n.het'de ·· osition c·;reile McNew s ···a use ofMic'liael McNew. stated that .·,, .... ····· ... ·. ' .,. " .. ., .......... p ... ; ..... ,_ .. } ........ '• .. ···• .,P '· . . ''" , .......... ·'' ......... . 
sh<:<:helieves·tbai:Michael saw.anutse.:on'S/2.1/09 at:O:r. Rotbbaum's:of'fite, !or '':virus 
.symptoms;;; offatigue, 'headache; nausea, dimli~a;.,anff . .lnt~n1'1itt~nt revet. '·The r.eas.on fotthe visit 
·4<>c.~m~nted ip.,tiJe m~wc.aJ,.recQxctw@. '~sQttttbt:9~tt'Vifa.I.:.s,i@s Wei;~. B)? r;zo/7.0 r ~9A )> :~4. 
A rapid 1)frep:fest·an,c}. throat culj;ure:·we,;re op~ined qy'b[~r;se 'B~l)- ?11.1:\ we.J;e 'Qq'th pega#ve fQI: . 
. sfrep. In .his .d~positioft,,I)r;· Rof4baiJm.,stated-thathe:was notpresentfodhatvisit, but waS aware 
·ohh:e.V1~t:on' A;Jigti$1 29lh'.or3 01

h, Was ,a:w.n:e. gf'th~·n¢M#Ve.$ttep·~e$ts, ancl tiiath¢ asked 
'i:li.rrsing.to.:infonn-the patient:oftlw 11egative result~, lbisc'is,documenttfd.·jp the rnedicalrecord, 

the nextenccrlmtetthatlsawdocumented'llithe:iriedical re·cotd was a?/14/09 office:visit.witli. 
:Qr; B:oward'Rothb?um tor tile complaintof':''r.¢¢taJ/anaipain~.sm¢e<Satlitday" (9/12109 wasthe: 
:previous ·S~t~rd.?y~)Dr,_ Roth~all111. 4ocJWlell.t~~h@::'a..rP.ropfiate•wed).qa1.Ns't:qty,; h1¢1'u,ding''Np 
bleedfug at all.~ nor qn toilet papert He n.ot~(i,f;}~a.tth¢p~t!en.t ~Qrrt,H1Gl.l1i~4··o:ftwq lo:os~ hoW(;l 
;movements: per week f.ot: past fourweeks, He also. do:c.l11nc;!nte4, ~~o 1:JiftveE.a1l <;>therreview of 
.systems notlllhl."His,detruledteview ofsyitemsdncluded ~'Nh chestpain~ rio shortness ofbreat}\,. 
n¢ tevet.s~ no chills? no~~ibdominalpain, n6rothet con1pla1nts except as ·ahove~,; . · · 
Dr: Roihba.t.U.Il~s··h sfcal exa·mofMt~ McN:ewwas·ileW.l~d~He•documetited·vitai si· ··so.fBP . , . . ... p y.. . . . ... ······ .. -~ . . . . ·-··· ....... gn .. 
1%0/70 F (j4 H'f,-s:'9'" WT2d(), that·Mt;'Mc~~wwas"alert,:,oriented,.cooperative, in no acute' 
distics~, fuath)s"sklnWas watm,,Clcy? aiid\Vitiiout rasll~s;'tha'tmslfulgs:wefe'Cleat V.jthregui'af 
l>t¢atb:hJJ;~,:eifott, ili~t his heilrt ·extt¢IPit1e~, :;md p$y<?hii;ttX19 ·ex;3trl's w¢r.e a.il normal. The·~ o.f 
thy .reJ;tal at'e(,lstate<,h· "Re¢~~: ''!:PPearsto 'b_e; a;tlir~mibose,4.'4empl'J!4piq.;'f;i:O: eyicience ·ofischemi~ 
/no bleeding;- -though :ifis large and uear the rectai.:operiiD:g.'':I).c Rothbauni'~ ·~sessnrentw~ 
"Ptoctalgi.ar-:a:ppears.to'be a,thtombosed.hemgtrh<;#a, ··tq(),¢vi9.ei}¢e,ofhc;tl~ri:J,Ia. A:Min -no 
bleedilig '-'Out:it isJarge and"withits,location .c.olikelythe,cause ofhis:paiir..:'-'lltsplanwas, 
''D1s¢usseiLat1¢ngili·-,and. utgentreferta:i to,coiorectaf sW:geon due to:Jhep!UrL?';Hepresct1Bea 
Dltt~m1:~dNPt,c~ as, M¢ded .lot tll~:JlJii!J:. "th¢, me:<l.ical :te¢ot<;l ~9.cl.ifi;ientei{:ap.;orde:t'for 
.~r~fh11l~tocy.re,:fetral t<> :~q~~r.e.~~l: swgecy: ll:l hi,~ tl~pg:s:ftio,n, :ur~. R9fhbq.J]l:IJ $~at~a~tbat he. re¢all¢d. 
t1ie di.scu$sion 'vithMr, lV[cNewret~exeferr;:~,l t<? ·~he''t::9l'ore~tl!1 $peril~l\st:.:~9tl:tq.t'J;l~ (I)r, 
Rpthbi:l.mn)~personalbt helped togetMr~.N1cN.ew an W.:fkentwsit. oecause MI:: M~'Newwas 
h:urtingalot, and thatthe::tmtient Wa<>'·very appte¢iafive,; 

I s:awno Wer-,cor'riilltiliication bet\veen Dr:. Rotlibaurt:i and f\ik. McNew':do.ctirril:mted iti the 
medicru record.Jn his de osition Dt. Rothbatilii ;stated that hecdiii not remember an ... hone call ·· ............ · ....... · .......... P .... · .. >- .............................. ·' . .. . .. .............. )' p . . ... . 
·o~t\ve.e.n:.himse1fcmdMr .. :McNew orMr: Mc'New:':s wi(e.petwe®Jlie:9/l4to:9 :office·yisitand the 
1i1tre. :fuq.tlv1}. .. NtcN~\:\(dj¢d.l1'e .stat<id tb:at typically, itliehad:gttiten i.tphq1Je .call fl:om d.iher 
p~y, :he wQuffl:haye·eiJ.tereC:l q. l).qt~ in the'IneQj.g~iJ:~~ot~, · · · ·. · 

SUbsequent to the .. above·encounters~. Mt. McNewwas:·treated by .colo rectal surgeon' Dr: $.yed 
·l!usa:fu;.-was hospitalized emetgentiy 0r1 9/i8/09 <hie, to an ac:ute cet:eb~l1.at;llttr<ipru:enchymal 
heriloithage, Was diagnosed ;by aheillatologist(hame uriclear)'afRiver:side Methodist Hospital as' 
acute~myelogenousJerikemia and critical throtnbocytopenia~ tuid expired on 9/J9!09 .. Tbe beath 



3 
. 
. 

·Certificate \vas c~miplet~d by Dr .. Domild Deep. Cause of'deatltw<lS ·~Intracenipral hemorrhag~ 
.(days) due totfrronibocyt(>pe.tiia(days)," No autopsy was:perfomied. 

lh.aV~ b~etx·ask¢<;l,to:.giVe•:rrw opil:!ion rt5gatoil)g• '111¢ St®clar(l.~f:c~e'fot :t1-,e:med~¢~FphrQti~:e of' 
J)r~ Hcrward. Eotlil?awn aiJ..4 l1'~s sta:ff©'it appH~s ·to. this :cgs~; w11j<fli.l wiltQ:Jl:yX:'®·fbllpw$: 

.~~~4~i:::~~O~l~r:~~:,~:·~~;~:~i/::/;t;~~:~~io~i~;~~=~:d~;~w=~:~~~zt 
dif:fe,r~IJ,tial dic.tgriOsisfo:r.sor~·throati~:.:n~rirnary-,c(!I~ Jmr~'tipe}s vit?.f sm4n>;m~·vytsJI:s ~fJ::ep 
'infection .. :strep infection was:effectively ruled out4o;a.high degree of:probability by the two 
.l)eg~tive te'$t$~ JtWa$ ·tl1¢t¢for~, reas()na~iethr Dt,J;~:Qtiil?~um, b?itm~~w~re ·9fthe."t¢$Lres4its, ·tq 
dragiiose.probab1e v,irahsyndrpme andnotperfom1 fultherevalua,fibntf,ltiha,t time~ Acute. 
,my~fogenous::leukemiawas:not patt .. ofthe ty,Pical:d1:ffetent1a1 diagnO:sis:!ri tl:lti s·etclrig:ofthe. 
'8l2;7lQ9 -~c:otintet an.ditwasn.ot the st:andard.ofc~¢'.:fotDr: Ro.thba:i.llrt ifo ¢oilsidet it ;rround the 
tiom~ Q{'tll(lt eJi:PQ'Ullter; Mn;:a~sh di.ci, approp:t1:ate'evalvaftqq:·@d\~$tiJlg Qfi. $/)/J}QCJ, opv(olJ,Sly 
\Y()rlcing.undey the iru;~ction~eofDr. Ri:>tlil?alpi}~ :whSl .. was·a,~a,t~;-(lftbere;?1iJt$ wtl:J.~o. s¢ve~a1 
g~ys; 

At'ilie 9il4109:eiicounter, Dr. :Rothbaurn did aNecy thorougJihi.Stocy:and«J)hysical exam.wh1eh 
:O,idiu,ciea ade'qliled t.ev!ewo:fsysfems and physical exam. Tl1e"patient';s complruntwas rectaiJ 
·anaL ·am,andoc:casionaLlMsehowelmovemetitsfotJourweeks. Thete'Was a. hvsl:c:a1 Iitidin··. a ........ J~ ............... " .................................. ..... : .. ···· ....................................................... :e . ., ............... f!> ... . 
· tbrornbose(Lhemorrhdi'i:l1 which provided. a reasonable;expfawtion fo.rthe~paii~t7's syrnptonrs: 
'thete:W,et~<no:doct:Uil,ented complaints of'vfral~type sympton1s. The:r¢view·Qf;systems.aniil 
PllY~ica.l: ~)(<w:l'dig J,iot~ugge$ftli~·ne.di .for ·aJ1yb1<>a.c1A~stiJig;., Pt • .. R<>thb.a:U.m :rec:~gri.jZe(lihe ne.~d 
;for··ar~ferralfo an· appropn~t~ sp~citi}istto.fWthqr ~YAlW!:t~~tl, tfy~ttJ:ry.liemorrboi.d; T:h.is 
refeiffil nsiJ1'1ii)ediate1y>arrangeci: ~Y Dc.Rothbaum in a very'tirnely mCillll¢1'· There:is no 
evfde'nceHh the• 111edi:c~· reco_rdrtJia:tthere:y\ras any fQrth¢r·:c.QP,1m®ic~tton .lJetw~l't:P: Mr~ M9N¢:W 
ani.Llli. l{othhaulii a:fterthe9/14Y09 office.visit.lnher deposition, WifeCyrelle MbNewsta:ted 
fh:atNh. Jyl¢1'kw''told her ihat.he11acf calfed otte.pf:the~rr~at!ng do¢tots t~~.atdiilg:}?togressive, 
:bruisinaand :that:lie,had'been:tdld to'rusconuh:ue.the · ·aiJn:nedica:fiou ttru.b:adol. tithis.de ·ositio.i1 .... , ....... o. ......................... · .. ,. ·- ....................................... P ................................. ·'· .. . ......... p .. ·. ..~ 

:Dr, Rothbaum:statedthathe.Cli4nofrecall1Hich fl9QJ:lY~rs~tiQrJ. ~i;l1Mr,,)\<[¢~ew;, l?.ut'Q~4,:fu~r~ 
.be.en<one,,liis::,usual practice' woUld haVe been to documenHt. also,,he,stated That,,"had::fte been 
'{nfo.n:n.edot:Mr:)1:cN¢w?~ un~~al bruising, his us~lpn.!G~ir;e.·womd b.e to <:io·a$1story a,nd 
~physical.'~'l\am,and,ordetblood tests:oRan;urgent basis, based tipOil;the::faGt th<!t 'it ~ql,illi b~· 
te'uke:t:illa.Itl:s.my opmion.that~:hadsuch:aphone: qall:beeii l:'ecei:ved:during . .tegclar offi¢e hours~, 
it wotild.li~vetyp~qal{y heeit taken; anddocub:iented ih'the;·medical'te'¢ord:by tlie'froilt--office staff 
p~r~mt:WJsweolig th:~ plJ:o}.J.¢; ~Q. fw#~¢t. doc\ltl1ente,d by PI!· :Roth.bJ,iY.Pi w1I~11lie, was1:tqJ.ite4lli14. 
1J.iW~le.Q. t4~ cwL. Tli.e·p~tient w;ould tlie.n..have been.typ!c.all'y i.tl~truQte~ltq .eil:ber ~ot:ne to:the. 
·9ffi:c:e,:~mmedjare.ly otto go :to ~n:~m~.rgep:cy.qep~rlmeutl.ri:im~djat.ely; }fad the,·:cafl ~come:,in.atier 
hottrS,. and been:handled b)rDr/Rothbapm, thep!;itiei11iWOWd .thegp~ye beeJJ ~~cg}JY, iq;:>tJ:QCtf:!d 
to go tQ· an:eme{gency:depaftmendi:ilfuediately. Those,.a:ctions would hav.e been. within the 
:a,c~eptabie standard.ofcare;:f6:t Dr, Rotliba'uln .. and·htsptacticK.lt;wotild:.ndt have h~en \vlthli1the 
acceptabl~ sta.ndard ofcare'fdt.Dt~ Roilib'auht to sih):ply ins@ctMt, 1\/fcN~wt() Qi$¢dplinue 
traroadot;'a:drug that does rtottypically cause bruisiiig~'Without:linfuedl.atefu.rtb.er,e~m:luatioh. 
How¢~;_e)·7th:et~ is no evid.ence iithe·meclicalrecord, or in Di\ .RothlJauin;s d~positiont:estlmony? 



thafDt~ }tqijibaunt, d}d reqqmm~p;d giscon_tinuirtg :O:a,madol ti$ ~a: tt~<ttmentfot unusual JJfui~ihg, to 
·fljy;y!<,Q1\lsj9rro:fin.Ji)J.e(diat~~;ftn:th~r.~v~l!<ltionofMn M¢New., · 

.Iil $i41:lln~~jt htmy .opiri:ioiHhl!H)rLRotlibawn and his offic¢:staffwere:~t:a1Ptiwe~dh 
cqmpii:an,be·With .. the :standard. ofciite !or. .~t,prifuacy"cate p:~;actkei:ihtlie1r ~tteattiiefit o:f.Jvll¢hael 
.MbNew. ·· 

·Sin¢erely; 

5'+q.-~'L :p'4~ ~M.:J;> 
·ste hen .R..Ra e MJJ. . ,p .. ~, ... 



----····--·-····-- ········--···-···--·-··------····--·-··--··-······------------------------------------.--·· 

Daniel R Forsythe 

Senior Assistant Attorney General 

Court of Claims Defense Section 

150 East Gay St, floor 18 

Columbus, Ohio 4321 

Dear Mr. ForsYthe 

·.'· 

TFranciscan · 
PHYS1C1AN NETWORK 

At your request, I have reviewed the following records related to .the Michael McNew's case, and the 
letter summarizes my review and opinion. 

1. Office notes of Howard Rothbaum, MD, dated September 3, 2008, August 30, 2009 and September 
14,2009 

2. Office notes from Syed Husain, MD, dated September 15, 2009 

3. Dublin Methodist Hospital records, dated September 18, 2009 

4. Riverside Methodist Hospital, dated September 18 through September 20 

5. Plantiffs response to interrogatories, cJated January 5, 2011. 

6. Written opinion rendered by Christine D. Reid, RN, dated June 30, 2014 

7. Written opinion of Kenneth M Braunstein, MD-Hematology, dated June 20, 2014 

8. Written opinion of Scott Hockenberry, MD-Surgical Specialties, dated July 23, 2014 

9. Written by Vocational Economic Assembly, Anthony Gamboa, dated June 30, 2014 

10. Written opinion of Jerome Daniel, MD-Primary Health Group, dated June 26, 2014 

11. Depositions of Cyrelle McNew, dated June 20, 2011 

12. Deposition ofSyed Husain, MD, dated April16, 2014 

13. Written opinion of Andrew Eisenberger, MD, Heme/One, dated July 21, 2014 

14. Written opinion of Stephen Bloomfield MD, Ne.urosurgery, d<!ted July 24, 2014 

Kendric'ke<lnter.com 
FranciscanDoc:s.org 



---·····--·-·····-··--------- -····--------------- --------------------------------

Mr. McNew first saw Dr Rothbaum on September 3, 2008. At that time he was without complaints; 
specifically, he denied any chest pain or shortness of breath. 

Mr McNew followed up approximately one year later on 8/27/09, seeing Mark Bush, a nurse in Dr. 
Rothbaum's office for a sore throat. A throat culture was done, at that time he had vital signs (blood 
pressure, pulse and temperature) were within normal limits. Mr. McNew was advised to call back for an 
appointment if not improved in 4 to 5 days. I cannot find any record indicating he called back for 
continued complaints of those presenting symptoms. 

Mr. McNew did return for a new acute visit on 9/14/09, complaining of acute rectal pain. At the time of 
that office visit he denied any other complaints, specifically, he denied chest pain, shortness of breath, 
fevers, chills or abdominal pain. His vital signs were entirely normal including a pulse of 64 and a 
detailed documented history was normal other than the description of a large thrombosed hemorrhoid. 
At that time no lab work or other evaluation was done, which is entirely appropriate and well within the 
standard of care. An appropriate referral was made to Syed Husain, M.D. a Colon and Rectal Surgeon. 

Mr. McNew was seen by Dr Husain the following day September 15, 2009. At the time of that office 
visit, the patient checked off the "no" box to all questions, including question number 8, where he 
denied bleeding problems, question 9 where he denied shortness of breath, and question 14 where he 
denied he had warning signs of a stroke. Dr. Husain's note, including a detailed letter to Dr. Rothbaum 
dated that day (September 15, 2009), detailed the treatment of Mr. McNew's acute thrombosed 
hemorrhoid, which was office excision under loeal anesthesia without further pre-op evaluation or lab 
testing, which is the appropriate treatment of an acute painful thrombosed hemorrhoid. 

The following day, per Dr. Husain's deposition, he returned a call, speaking with Michael's wife, Cyrelle 
McNew. According to Dr. Husain, that discussion revolved around the amount of post procedure pain 
Michael was having. Having post-op pain after excision of a hemorrhoid is expected. Standard and 
accepted advice is to continue taking pain medications and to perform warm soaks. Further work up or 
evaluation is not indicated. The advice given by Dr. Husain was appropriate. 

According to Cyrelie McNew's deposition, her recollection was that Michael called Dr. Husain and 
explained that he was saturating through five layers of gauze and was told by Dr. Husain to see what 
happens. If Cyrelle's recollection of this call was accurate, it's more bleeding than typically would be 
expected after an excision of a hemorrhoid, and a prudent Colon and Rectal Surgeon would attempt to 
quantify the volume of bleeding and any associated symptoms. If the patient was otherwise well, advice 
of continuing to monitor the bleeding and call back if it persisted or worsened would be completely 
appropriate, as was the advice given by Dr Husain. According to Cyreile's deposition, Dr. Husain called 
back early the next day and spoke with Michael and was told he was still bleeding but not as much. Not 
recommending any intervention or evaluation for bleeding which was slowing, was appropriate which 
was done. 

According to the charts and Dr. Husain's and Cyreile's deposition, no phone calls or visits were made to 
any practitioners the following day, September 17, 2009. 



According to Cyrelle, a phone call on the morning of September 18 to Dr. Husain's office was made. 

When Cyrelle returned home in the afternoon ofthat day, she called Dr. Husain's office and she spoke 

. wrth Dr. Husain stating Michael had shortness of breath the previous evening, which occured when his 

pain medication were increased. He had thus stopped taking pain medications and was now in extreme 

·pain. Dr. Husain appropriately advised that pain medication does not cause shortness of breath and if 

the shortness of breath happened again, he should see his regular doctor. Per Cyrelle's deposition, she 

also stated that he stopped taking Tramadol secondary to bruising and was still bleeding, Dr Husain has 

no recollection of such a discussion. 

According to Cyrelle after she spoke with Dr. Husain in the afternoon, she left the house for a few hours 

and upon her return found Michael in severe distress and called 911. He was taken to Riverside hospital 

passing shortly thereafter from an intracranial bleed. 

The reasons for Mr. McNew's death was a complication of acute myelogenous leukemia, which lead to 

thrombocytopenia and a spontaneous intracranial bleed. It was unrelated to his office excision of his 

hemorrhoid. The standard of care for an apparent ASA 1 or ASA 2 patient with a thrombosed 

hemorrhoid, without any other complaints or findings (as well documented in Dr.Rothbaum's note, Dr. 

Husain's note and patient's intake form) is to proceed with office excision, without further evaluation, 

consultation or blood work. This is the practice I follow and is the well-established standard of care for 

this condition. 

To not make a diagnosis of anemia, or acute leukemia or order blood work, based on this patients 

presentation of a thrombosed hemorrhoid, or the common subsequent post op issues certainly does not 

full bo thr=f care. 

Ola6\~nsen MD, FASCRS 

Clinical Professor of Surgery Indiana University 

President and Managing Partner Kendrick Colon and Rectal Center 



8/11/2014 

Daniel R. Forsythe 

Mark A. Fialk M.D. P.C. 
259 Heathcote Road 
Scarsdale, NY 10583 

Senior Assistant Attorney General 
Ohio Attorney General 
Court of Claims Defense Section 
150 East Gay Street, Floor #18 
Columbus, OH 43215 

RE: Matthew Ries v. Ohio State University Medical Center 

Dear Mr. Forsythe:~ 

You have forwarded to me the following materials in the above medical malpractice case 
and have asked me to render an expert opinion: 
1. Plaintiffs complaint with affidavits of merit; 
2. Plaintiff's identification of expert witnesses and expert reports: Kenneth Braunstein, 

M.D.; to Jerome Daniel, M.D.; Anthony Gambova, Ph.D.; Christine Reid, R.N.; 
Stephen M. Bloomfield, M.D.; Scott E. Hockenberry, M.D.; and Andrew Eisenberger, 
M.D. 

3. Medical records of patient, Michael McNew including: Dr. Howard Rothbaum 
(internist) office records, Dr. Syed Husain (colo rectal surgeon) office and procedure 
records, and records from Washington Township Fire Department (ambulance), and 
Dublin Methodist and Riverside Hospitals. 

4. Deposition transcripts of Howard Rothbaum, M.D., Syed Husain, M.D., and Cyrelle 
McNew (widow). 

On September 3, 2008, Michael J. McNew, date of birth 02/27/1971, was seen by 
Howard R. Rothbaum, M.D. at OSU Internal Medicine at Stoneridge/Dublin. A complete 
physical examination was performed. No abnormalities were noted. 

The impression was a healthy adult male. 

Recommendations included monitor BP, diet, exercise, weight, self-testicular exams, eye 
doctor, dentist, seatbelt, and screening blood test as ordered, which included 
lipids/LFT/glucose/BUN/creatinine. Tetanus-Pertussis vaccine was recommended, but was 
deferred. Mr. McNew agreed to return for fasting laboratory testing. Mr. McNew was 
examined by Howard R. Rothbaum, M.D. The examination was normal. At the time of this 
visit, Mr. McNew was 37 years old. 
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On August 27, 2009, Mr. McNew presented to Marc Bush, LPN at OSU Internal Medicine 
at Stoneridge/Dublin with a sore throat. A throat culture was performed and was negative 
for Beta Strep. The Strep test was a rapid strep and the patient was discharged with 
recommendations to treat these symptoms. 

On September 14, 2009, Mr. McNew was again seen at OSU Internal Medicine at 
Stoneridge/Dublin. At this time, Mr. McNew was 38 years old. He was seen by 
Howard R. Rothbaum, M.D. for "acute visit - complaining of rectal/anal pain - since 
Saturday. No bleeding at all - nor on toilet paper. Getting worse - worse with 
walking/movement/sitting. No itching, no burning. Two episodes a week - of "loose BMs" 
for about a month. No travel, all other ROS normal. Has tried preparation H, no benefit and 
tried some Tylenol." 

Dr. Rothbaum conducted a physical examination including an evaluation of the skin, heart, 
lungs, psyche, and extremities. Rectal examination revealed "appears to be a thrombosed 
hemorrhoid. No evidence of ischemia/no bleeding - though it is large and near the rectal 
opening." An urgent referral was made to a colorectal surgeon. The patient was treated 
with tramadol 50 mg p.o. and hydrocodone/acetaminophen 5/325 mg p.o. He was instructed 
to use the tramadol one tablet every six hours as needed for pain and 
hydrocodone/acetaminophen one tablet by mouth every four hours as needed for pain. 
Mr. McNew was instructed to "return if symptoms worsen or fail to improve." 

Mr. McNew was seen on September 15, 2009 by Syed G. Husain, MBBS, a colorectal 
surgeon. Mr. McNew presented to Dr. Husain complaining of severe rectal pain. Dr. Husain 
noted "the patient states that he experienced a perianal bulge associated with the pain 
starting on Sunday. He is otherwise healthy and does not have any chronic medical 
conditions. He does not take any medication on a regular basis and reports allergies to 
penicillin. On examination, upon gentle effacement of the anal canal, I was able to elicit a 
thrombosed external hemorrhoid over the right lateral aspect. I proceeded with infiltrating 
local anesthesia in the region and then incised the hemorrhoid to evacuate the clot. The 
patient tolerated the procedure well. I have instructed him to continue taking sitz baths and 
pain medications as needed. We also discussed the natural history of thrombosed external 
hemorrhoid, and I have relayed to him that it will eventually reabsorb and evolve into a 
perianal skin tag." In her deposition testimony, Mr. McNew's wife, Cyrelle McNew noted 
in notes that she had taken "Mr. Mcnew to see Dr. Rothbaum due to rectal pain and 
continuation of viruses and was referred to Dr. Husain and was told that they would 'treat 
the hemorrhoid first and address the rest later'- meaning the other symptoms". 

On page 33 and 34 of her deposition, Mrs. McNew testified, "I asked Dr. Husian a couple of 
times how he got this hemorrhoid. And also explained that he hasn't been feeling well lately 
and Dr. Husain said that the hemorrhoids are usually from constipation. And I said, 'well, he 
hasn't- he asked Mike if he had been having constipation. That was one of the questions I 
remember now.' And Mike said, 'no, not lately.' And we discussed that he had been having 
virus symptoms lately with diarrhea." 
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On the evening of September 151
h, Mrs. McNew stated, "the bleeding concerns started the 

evening of the procedure." "He was told that he would have some spotting and he was 
saturating gauze, so I encouraged him to call the office, which he did." Furtherniore, 
Mrs. McNew documented in her notes, "Mike called Dr. Husain and explained that he was 
saturating through 5+ layers of gauze not just spotting." 

On page 41 of her deposition, Mrs. McNew stated "well on the 151
h, he also started to take 

baths that are recommended, and I noticed something like a mark on his arm." On page 43, 
Mrs. McNew stated "he was still looking pale and kind of sick, but I think I didn't know." 
Furthermore, Mrs. McNew stated on the 161

\ "I have a note that Dr. Husain called to see 
how Mike was and the doctor was told that he is still bleeding, but not as much as the 
previous night and that was the end of it." Additionally, Mrs. McNew stated on page 45 "on 
the 161

\ at one point, I started thinking about the mark on his arm and it looked darker to me 
and I was wondering if it was more like a bruise and so I discussed with Mike that he should 
call the doctor about it. Then he told me that he did." Mrs. McNew agreed in her 
deposition that she is not sure, which doctor was called concerning the bruise on the ann. 

Mrs. McNew on page 48 recalled that from the 161
h to the 171

h "he was still bleeding." ''I 
remember seeing every day that there was blood in the tub. I remember he was still changing the 
gauze pads." Additionally, Mrs. McNew reported "he was having shortness of breath due to the 
side effect of the oxycodone when he was climbing the stairs" on the 17'11

• 

On the morning of the 181
\ Mrs. McNew. stated "Mike called Dr. Husain's office." 

Apparently, she had a note concerning this call. Apparently, there were different notes 
documenting this, a handwritten note stated "he did not take the oxycodone until hearing 
from Dr. Husain. I spoke to Dr. Husain at 3 o'clock." Another note read "Mike stopped 
taking the oxycodone. Cyrelle called Dr. Husain's office in the afternoon, because he had 
not called. The receptionist was very surprised we had not heard from him. Dr. Husain
we spoke to Dr. Husain around 2 o'clock and explained that the shortness of breath seemed 

. to occur once the dose of oxycodone was increased. Cyrelle explained that Mike was 
having bruising, so we stopped taking tramadol and then stopped taking the oxycodone due 
to the shortness of breath and Cyrelle explained that Mike was in extreme pain and could 
not talk. Dr. Husain asked to talk to Mike and Mike talked to him at one point, but handed 
the phone back to Cyrelle who explained he was in too much pain. Mike was talking very 
slow. Dr. Husain said the oxycodone would not cause the shortness of breath and he needed 
a painkiller. Husain muttered something about where we lived and how fong it would take 
for. us to get to his office. Then if the shortness of breath persists, he should make an 
appointment with the cardiologist because he should increase the dose of the oxycodone to 
at least two tablets every four hours since he is in so much pain and he can also take Motrin. 
Cyrelle explained that he is still bleeding and asked why isn't he getting better? Dr. Husain 
said everyone heals at a different rate. Cyrelle asked if he is not better by Monday, should 
he call? He said okay." Cyrelle asked "if he is not better by Monday, does that mean that 
there is something wrong?" He said "no, it means it is taking him longer to heal." Mike 
took two tablets of the oxycodone and after the call, an Advil. 
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There was apparently a handwritten note, which read on page 53 September 18111
, "he did 

not take oxycodone until hearing from Dr. Husain. I spoke to Dr. Husain at 3 and told him 
about shortness of breath and explained to discontinue the other painkiller due to bruising. 
He was in a lot of pain and that his condition, pain has not improved. Husain said see your 
doctor if shortness of breath happens again, but it is not from the oxycodone. Husain said 
he needs to take more oxycodone for the pain. When questioned about not improving, 
Husain said to me everyone heals at a different rate. The fact he is in the same amount of 
pain as initially does not indicate there is any problem. It just means that it is taking him 
longer, so he took two tablets of the oxycodone at 3" I have in a note that"- can also take 
Motrin. Take two tablets of oxycodone at 3 and then had a headache, so took an Advil at 
4." 

Apparently, there is another version of the same sequence of events. That version reads on 
page 55 "Mike reported shortness of breath to Dr. Husain's office in the morning and 
stopped the oxycodone. Mike and Cyrelle spoke to Dr. Husain at 3 to report shortness of 
breath and told Dr. Husain that shortness of breath seemed to happen when the dose of 
oxycodone was increased. Cyrelle explained that Mike was in too much pain to talk and 
that he stopped taking tramadol because it was causing bruising and stopped the oxycodone 
because it seemed to be causing sho11ness of breath. Dr. Husain said oxycodone would not 
cause shortness of breath. He needs the painkiller. If shortness of breath happens again, he 
should see his regular doctor. He should increase the dose of oxycodone to at least two 
tablets every four hours since he is in so much pain and he can also take Motrin. Cyrelle 
asked why he is not healing yet. Dr. Husain explained everyone heals at a different rate. 
Cyrelle asked if he is not better by Monday should we call and he said okay. Cyrelle asked 
if he is not better by Monday, it does not mean there is something wrong? He said, no it just 
means it takes longer to heal. Mike took two tablets of oxycodone at 3 and one Advil at 4 
and at 8:30, was sweating, vomiting, and had diarrhea." "Then I inserted that I called 
Dr. Husain again in the afternoon because he did not call. Also, I told Dr. Husain he was 

. still bleeding. Also, Husain kept asking to talk to Mike and I told him he could not talk and 
wanted me to talk to the doctor. Mike did a couple of times and then handed me the phone 
and Dr. Husain knew that." 

At 8:00pm on the 18111
, "they were back in bed" (the kids). Mr. McNew was seen by his 

wife in the bathroom vomiting, sweating, and also had diarrhea. He apparently said to his 
wife that he had a bad headache and maybe bumped his head, getting out of the tub. On 
page 62, Mrs. McNew states ''he was starting to seem unresponsive a little bit. Mrs. 
McNew stated that she could not see any evidence of him hitting his head. She did state that 
he had a "glazed look". "He said he had to lie down and he was tired. So, he lied down on 
the bathroom floor." Mrs. McNew stated, "I called 911 at that point." 

Mr. McNew was transferred to Riverside Hospital on September 18, 2009 at 23:23. The patient 
was seen in consultation by Dr. Janet Bay. She related "the patient is a 38-year-old man who 
was transferred from Dublin Methodist Hospital Emergency Department with a large posterior 
fossa hematoma with resultant obstructive hydrocephalus. Laboratory evaluation revealed WBC 
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5, 700 with 0% neutrophils, 94% lymphocytes and 6% monocytes. The protime was 17 (INR 
1.7), PTT 28 and platelets decreased. NA 128, K 2.0, Cl87, C02 22. His history is taken from 
the wife. It is of note that he has had a viral type of illness over the past six weeks characterized 
by some nausea, anorexia, diarrhea, and mild headache. Four days ago, he underwent a minor 
outpatient procedure by a surgeon at the Ohio State University. This was drainage of a 
hemorrhoid, which is done in the office under a local anesthetic. He had some bleeding from the 
operative site thereafter. He developed some bruising on his limps." 

Laboratory testing at Riverside Hospital revealed a white count of 7.99, hemoglobin 8.8, 
hematocrit 24.9, and platelets 12000. The differential had 69% blasts, 3% metamyelocytes, 
3% myelocytes, and 2% promyelocytes with 1% neutrophils. The protime was 17.2 (INR 1.7). 
The normal INR is 1.1. The PTT was 31.8 fibrinogen 206. The blood smear showed blasts 
with "reniform nuclei and multiple Auer rods diagnostic of acute myeloid leukemia and 
favoring acute promyelocytic type." Clotting evaluation revealed a low factor VII level of 
45%, a low protein C antigen of 49%, and the low protein C activity of 42%. A CT of the 
brain revealed cerebellar hemorrhage compressing the fourth ventricle. A ventriculostomy 
was placed. Ultimately, there was no improvement in the fixed and dilated pupils and the 
patient was pronounced brain dead at 1: 17 p.m. on September ·191

h. 

The hematology consultant reviewed the blood smear and noted "obvious blasts with granules 
and Auer rods." Furthermore, the consultant stated "this unfortunate man has M3 AML and 
suffered its most common complication - severe bleeding. In this disease, there is a 10-20% 
incidence of fatal hemorrhage either prior to diagnosis or during induction." It is to be noted 
that no cytogenetic studies were performed. 

It is my opinion within a reasonable degree of medical certainty that on September 3, 2008, 
when Mr. McNew presented for physical examination, there was no history to suggest the 
presence of an underlying leukemia. There was no indication to perform a complete blood 
count and the lab tests that were ordered were appropriate for a general medical examination. 

On August 27, 2009, when Mr. McNew presented for a sore throat, the appropriate test, a 
throat culture, was performed. There was no indication to perform a complete blood count. 
On September 14, 2009, when a diagnosis of thrombosed hemorrhoid was made by 
Dr. Rothbaum, an appropriate referral was made to a rectal surgeon, Dr. Husain. 

Dr. Husain's treatment from a surgical viewpoint was appropriate. Given the diagnosis of a 
thrombosed hemorrhoid, there was no indication to perform any laboratory work. 
Additionally, there were no obvious clinical signs of systemic bleeding that would have 
alerted Dr. Husain to work up a possible underlying hematologic disorder. Bleeding from a 
surgically treated hemorrhoid would not be an indication to order a blood count. Mrs. 
McNew noted a bruise on her husband's arm but this would not be an indicator of a 
systemic blood disorder or systemic bleeding. Therefore, it is my opinion that at no point in 
time was there an indication for a blood count to be performed, which might have led to an 
earlier diagnosis of acute myelogenous leukemia. Furthermore, on September 18, Dr. 
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Husain advised Mrs. McNew, per her testimony that if shortness of breath "happens again" 
see your doctor. This is proper advice and would not indicate a new onset persistent and 
progressive condition calling for further evaluation. 

Because of a lack of performance of conventional karyotyping, fluorescence in situ 
hybridization, molecular genetic methodologies such as reverse transcriptase polymerase 
chain reaction and immunostaining with anti-PML monoclonal antibodies, this leukemia 
cannot be definitely classified as ari M3 AML (promyelocytic leukemia). Given the 
information in the record, this leukemia can be stated to be an acute myelocytic leukemia 
(AML). The five-year survival rate for cases of AML diagnosed from 2001 to 2006 in the 25 
to 39-year-old age group(702 patients) was 49% as documented in an article written by 
Shah et al (Shah A., Andersson TM, Rachet B., et al, Survival and Cure of Acute Myeloid 
Leukemia in England at 1971 through 2006; a population-based study. British Journal of 
Hematology 2013; 162:509). The intracerebral hemorrhage was a result ofthe 
thrombocytopenia secondary to acute leukemia. There was no significant clinical 
symptomatology or clinical findings reported to Dr. Husain that could have made him 
remotely suspicious of the profound nature of the thrombocytopenia. Dr. Husain's 
management of the surgical procedure for treatment of the hemorrhoid was proper. There 
was no reasonable indication for Dr. Husain to change his treatment recommendations for 
the surgical or post-surgical treatment of the hemorrhoid. There were no reasonable clinical 
indications for the performance of any lab testing. 

Sincerely, 

Mark A. Fialk, M.D. 


