Y

LAW OFFICES

BASHEIN & BASHEIN
co., L.P.A,

TERMINAL TOWER
35TH FLOOR
50 PUBLIC SQUARE
CLEVELAND, OHIO 44113

(216) 771-3239

® ® ..
QURT OF CLAIMS
COUR b biito

IN THE COURT OF CLAIMS OF OHIO a: 23
20l JUL 28 A 9 3

DARLENE LANE FERRARO CASE NO. 2011-10371
Plaintiff

VS.

THE OHIO STATE UNIVERSITY
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PLAINTIFF’S MOTION TO SUBMIT DEPOSITION TESTIMONY FOR ANY
UNAVAILABLE WITNESS INCLUDING ANTHONY ANGIE

Now comes the Plaintiff, by and through her counsel of record, and respectfully move this
Honorable Court for an Order for plaintiff to submit and utilize a deposition transcript of any witness
who fails to honor or appear in response to a validly served subpoena pursuant to the Ohio Rules of
Evidence. This would include witness Anthony Angie. Plaintiff’s counsel received a telephone call
during the week of July 21 from Mr. Angie’s wife. She acknowledged that he received service of
a subpoena for trial on July 28, 2014, but indicated they had four or five children and due to his
ongoing business and family obligations, he would be unable to travel to Columbus for trial. I
informed Ms. Angie that the subpoena was valid and he had a legal duty to comply with it. She
indicated in response that he would be unable to do so. Mr. Angie’s deposition was taken on April
13, 2012, and he was cross examined by counsel for the defendant at that time. His deposition
transcript was filed with the Court by plaintiff’s counsel in anticipation of the first trial date in
December 2013. Based on the above conversation, it is reasonably believed that plaintiff’s counsel

will be unable to procure Mr. Angie’s attendance at trial scheduled for Monday, July 28, 2014. If
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Mr. Angie fails to appear, his deposition testimony should be admitted and read into the record at
trial pursuant to Evidence Rule 80485.

Pursuant to Evidence Rule 804(B)(5), a declarant is considered unavailable when the
declarant is “absent from the hearing in the proponent of the declarant’s statement has been unable
to procure the declarant’s attendance by process or other reasonable means.” In this case, the criteria
of Evidence Rule 804(B)() are satisfied if the witness fails to appear.

Under Evidence Rule 804(B)(1), deposition testimony taken in the “same or another
proceeding” may be admitted “if the party against whom the testimony is now offered...had an
opportunity...to develop the testimony by direct, cross, or redirected examination.” In this case, Mr.
Angie’s and others depositions were conducted by the parties who had the opportunity to examine
and them. Accordingly, the transcript of any witness who has been deposed and fails to appear

should be admissible under Evidence Rule 804(B)(1) as those criteria are satisfied.

RESPECTFULLY SUBMITTED,
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W. CRAIG BASHEIN (#0034591)
BASHEIN & BASHEIN Co., LPA
Attorneys for Plaintiff

35" Floor, Terminal Tower

50 Public Square

Cleveland, Ohio 44113

(216) 771-3239 / (216) 781-5876 (fax)
cbashein@basheinlaw.com
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served by hand delivered on this 28th day of July,

2014, upon the following:

Christopher P. Conomy, Esq.
150 East Gay Street, Floor 18
Columbus, Ohio 43215

Christopher.conomy@ohioattorneygeneral.gov
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W. CRAIG BASHEIN (0034591)
BASHEIN & BASHEIN CO., L.P.A.




