
IN THE OHIO COURT OF CLAIMS 

GRAND VALLEY LOCAL SCHOOL 
DISTRICT BOARD OF EDUCATION 
111 Grand Valley Ave. West Suite A 
Orwell Ohio 44076, 

and 

OHIO SCHOOL FACILITIES 
COMMISSION, 
30 West Spring Street, 4th Floor 
Columbus, Ohio 43215, 

and 

STATE OF OHIO, 
Through the Ohio School 
Facilities Commission, 

. 30 West Spring Street, 4th Floor 
Columbus, Ohio 43215, 

Plaintiffs, 

v,; 

BUEHRER GROUP 
ARCHITECTURE & ENGINEERING, INC. 
c/o Fan Zhang, Statutory Agent 
7445 Airport Highway 
Holland, Ohio 43528, 

and 

JACK GIBSON CONSTRUCTION CO. 
c/o John C. Gibson, Sr., Statutory Agent 
2460 Parkman Road, NW 
Wanen, Ohio 44485, 

and 

MCMILLAN CONSTRUCTION LIMITED 
aka MCMILLAN CONSTRUCTION COMPANY 
c/o David 0. McMillan 
26457 State Route 58 
Wellington, Ohio 44090 

Case No. 2014-00469-PR 

Judge Patrick M. McGrath 

AMENDED COMPLAINT 

WITH JURY DEMAND 
ENDORSED HEREON 
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and 

HARTFORD FIRE INSURANCE COMPANY 
10507 TimbetWood Circle, Suite 208 
Louisville, Kentucky 40223 
c/o Agent: Schiff, Kreidler-Shell, Inc. 
1 West Fourth Street, Suite 1300 
Cincinnati, Ohio 45202 

and 

MERCHANTS BONDING COMPANY 
2100 Fleur Drive 
Des Moines, Iowa 50321 
c/o Agent: Dawson Insurance, Inc. 
1340 Depot Street 
Cleveland, Ohio 44116, 

and 

JOHN DOE CORPORATIONS ONE {1) 
THROUGH TEN {10) 

· {Names and Addresses Unknown) 

and 

JOHN DOE BUSINESS ENTITlE'S 
ONE {1) THROUGH TEN {10) 
(Names and Addresses Unknown) 

and 

JOHN DOE INDIVIDUALS 
ONE ( 1) THROUGH FIFTY (50) 
{Names and Addresses Unknown) 

Defendants . 

. INTRODUCfiON, JURISDICfiON & VENUE 

1. This is an action for money damages and declaratory relief. 
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2. Plaintiff, Ohio School Facilities Commission ("OSFC'), is an agency of the state of Ohio, 

organized and existing pursuant to RC. Chapter 3318, with specific authority to administer and 

enforce RC. chapter 3318 for and on behalf of the state of Ohio, and has the nght to sue in its own 

name. 

3. OSFC was formed by the Ohio General Assembly to facilitate the construction and 

reconstruction of educational buildings throughout the State of Ohio, and its headquarters are 

located at 30 West Spring Street, 4th Floor, Columbus, Franklin County, Ohio 43215. 

4. As part of the OSFC program, school districts are identified to partner with OSFC in the 

financing and construction of school facilities throughout the _State of Ohio. 

5. Plaintiff, Grand Valley Local School District Board of Education ("Grand Valley') is a duly 

constituted Ohio political subdivision, which secured a favorable ·vote of electors of the Grand 

Valley Local School District to fund the local share of the school building project with OSFC, which 

is the subject of this litigation. (OSFC and Grand Valley are collectively referred to as the 

"Owners"). 

6. The events that give rise to this action occurred in connection with the design and 

construction for Grand Valley of the new PK-12 School Building located at 111 Grand Valley Ave. 

West, Orwell Ohio 44076 (the "Project") which occurred between 2001 and 2005. 

7. The Project included among other things the design, engineering, construction, 

manufacturing, assembly, delivery, and installation of structural steel, roof, flashing, wall, windows, 

doors, insulation, and masonry systems, site development of storm sewer systems as well as site 

development, excavation, and preparation of the building identified in the preceding paragraph. 

8. Defendant, Buehrer · Group Architecture & Engineering, Inc. ("Buehrer"), is, upon 

information and belief, an Ohio Professional Cotporation licensed to do business in Ohio and was 
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previously engaged in providing architectural and design services. Its agent for service of process is 

Fan Zhang, 7445 Airport Highway, Holland, Ohio 43528. 

9. Buehrer was the Architect and Engineer of record for the Project, performing, designing, 

and supervising the architectural, engineering, and construction aspects of the Project before, 

during, and after construction. The acts performed by agents and employees of. this Defendant 

concerning the Project were in connection with their duties with said Defendant, and they were 

acting in and about the discharge of those duties and within the scope of their employment and! or 

agency. 

10. On or about April22, 2002, Grand Valley entered into a contract with Buehrer to serve as 

the Architect and Engineer of record for the Project (the "Buehrer Contract"). Plaintiff OSFC is 

specifically identified in the Buehrer Contract as an intended third-party beneficiary so as to permit 

OSFC to obtain full performance of Buehrer's obligations, and thus Grand Valley and OSFC are 

real parties in interest to the Buehrer Contract. A true and accurate copy of the Buehrer Contract is 

attached hereto as Exhibit A and incorporated byn!ference as if fully rewritten herein. 

11. At all times relevant herein, and upon information and belief, Defendant Jack Gibson 

Construction Limited, aka Jack Gibson Construction Company ("Gibson") was an Ohio 

corporation licensed to do and conducting business in the state of Ohio, with its principal place of 

business located at 2460 Parkman Road, NW, Warren, Ohio 44485, and was a General Trades 

contractor for the Project. The acts performed by agents and employees of Defendant Gibson 

concerning the Project were in connection with their duties with said Defendant, and they were 

acting in and about the discharge of those duties and within the scope of their employment. 

12. On or about October 14, 2003, the State of Ohio, through the President and Treasurer of 

Grand Valley, entered into a contract with Gibson to serve as the General Trades contractor for the 
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Project (the "Gibson General Trades Contract"), and -thus the State of Ohio, through the OSFC and 

Grand Valley, is the real party in interest to the Gibson General Trades Contract. A true and 

accurate copy of the Gibson General Trades Contract is. attached hereto as Exhibits B, and is 

incorporated by reference as if fully rewritten herein. 

13. At all times relevant herein, and upon information and belief, Defendant McMillan 

Construction Limited (hereinafter "McMillan") was an Ohio corporation licensed to do and 

conducting business in the state of Ohio, with its principal place of business located at 26457 St 

Route 58, Wellington, Ohio 44090, and was the early site contractor for the Project. McMillan filed 

its dissolution on or about October 15, 2007 with the Ohio Secretary of State. by David 0. · 

McMillan, its authorized representative and its Agent for Service of Process. David 0. McMillan's 

address is 26457 State Route 58, Wellington, Ohio 44090. The acts performed by agents and 

employees of this Defendant concerning the Project were in connection with their duties with said 

Defendant, and they were acting in and about the ~charge of those duties and within the scope of 

their employment. 

14. On or around May 28, 2003, the State of Ohio, through the President and Treasurer of 

Grand Valley, entered into a contract with McMillan to serve as the early site contractor for the 

Project (the "McMillan Contract"). The State of Ohio, through the OSFC and Grand Valley is the 

real party in interest ~o the McMillan Contract. A true and accurate copy of the McMillan Contract 

is attached hereto as Exhibits C, and is incorporated by reference as if fully rewritten herein. 

15. Defendant Hartford Fire Insurance Company (hereinafter "Hartford Fire") is a corporation 

. licensed to issue ins11rance, including surety bonds, with its principal place of business being 10507 

TimbetWood Circle, Suite 208, Louisville, Kentucky. Its duly authorized agent is Schiff, Kreidler

Sheil, Inc., 1 West Fourth Street, Suite 1300, Cincinnati, Ohio 45202. ·· Hartford Fire issued the 
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surety bond for Defendant Gibson on Its contract as set forth above, a copy of which is 

incorporated by reference and attached as Exhibit B; the surety bond for Defendant Jack Gibson 

Construction Company on its contract, a copy of which is incorporated by reference and attached as 

Exhibit D. 

16. Defendant Merchants Bonding Company (hereinafter "Merchants") is a corporation licensed 

to issue insurance, including surety bonds, with its principal place of business being 2100 Fleur 

Drive, Des Moines, Iowa 50321. Its duly authorized agent is Dawson Insurance, Inc., 1340 _Depot 

Street, Oeveland, Ohio 44116. Merchants issued the surety bond for Defendant McMillan on its 

· contract as set forth above, a copy of which ·is incorporated by reference and attached as Exhibit C; 

the surety bond for Defendant McMillan on its contract, a copy of which is incorporated by 

reference and attached as Exhibit E. 

17. At all times relevant herein, Defendants John Doe Corporations One (1) through Ten (10), 

and/ or John Doe Business Entities One (1) through Ten (10), and/ or John Doe Individuals One (1) 

through Fifty (50), whose identities are currently unknown t~ the Plaintiffs because they could not 

discover their names, executed pay applications and/ or are legally responsible for the damages 

alleged hereinafter and/ or are the individuals who are officers, directors, principals, and/ or 

employees of Defendants, and conducted and/ or are responsible for the activities as set forth in this 

Complaint. 

18. Each of the aforementioned contracts, Exhibits A-C, incorporates by reference additional 

documents, including without limitation the Ohio School Design Manual, General Conditions and 

Specifications, Plans and Specifications, Special Conditions, man~acturers' specifications and 

installation guidelines, applicable ·building codes, later written and executed amendments, and the 

like (collectively, the "Contract Documents"). These additional documents are part of the 
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aforementioned contracts, but are not attached as they are voluminous and each Defendant should 

have them in its possession; regardless, the additional documents will be produced upon request. 

19. Among other things, Defendants failed to perform and otherwise breached certain terms 

under their respective contracts, breached expressed and implied warranties, failed to correct 

defective materials and installations, breached their respective standards of care, failed to perform in 

a workmanlike manner, and/ or otherwise failed to comply with the requirements of the Contract 

Documents, and their failures have directly and proximately caused the Owners to incur additional 

costs and damages, including without limitation repairing and replacing defective work and products, 

placing the buildings in the condition contemplated by the parties, and diminution in the fair market· 

. value of the buildings for the remaining conditions which are not susceptible to repair without 

economic waste. The Plaintiffs are currently in the process of repairing and replacing the defective 

and non-complying work, and the amount of damages are not therefore final, but are in excess of 

$6,000,000.00. 

20. Defendant Hartford Fire under the terms and conditions of its surety bond is jointly and 

severely responsible for the damage proximately caused by Defendant Gibson, and Defendant 

Merchants under the terms and conditions of its surety bond is jointly and severely responsible for 

the damage proximately caused by Defendant McMillan, as herein set forth. 

21. This Omrt has subject matter and personal jurisdiction of this action because, at all times 

relevant herein, the parties were doing business and/ or domiciled in the State of Ohio. 

22. Pursuant to Civ.R 3{B), venue is proper in Ashtabula County, Ohio because the actions and 

omissions that give rise to Plaintiffs' claims occurred in Ashtabula County and the real property at 

issue is located in said county. 
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FIRST CLAIM FOR RELIEF: 
BREACH OF CONTRACTS BY GIBSON 

23. Plaintiffs incorporate paragraphs 1-22 above as if fully rewritten herein. 

24. Plaintiffs performed all of their obligations under the Gibson General Trades Contract and 

all conditions precedent to bringing this action. 

25. Defendant Gibson is liable to Plaintiffs for breach of the Gibson General Trades Contract 

by, among other things, failing to construct the Project in compliance with the Contract Documents, 

including without limitation .the plans and specifications; failing to perform under and otherwise 

comply with the terms and conditions in the Gibson General Trades Contract; failing to .correct 

defective materials and installations; failing to correctly perform repairs and remediation; and 

otherwise failing to perform in a workmanlike· manner. 

26. As a direct and proximate result of Gibson's breaches of its contracts, Plaintiffs have 

incurred and will incur additional costs and damages to repair and replac~ defective and non

complying work and materials in an amount in excess of $25,000.00, plus pre-judgment interest 

other compensatory and consequential damages, to be proven at trial. 

SECOND CLAIM FOR RELIEF: 
BREACH OF CONTRACT BY MCMILLAN 

27. Plaintiffs incorporate paragraphs 1-26 above as if fully rewritten herein. 

28. Plaintiffs performed all of their obligations under the McMillan Contract and all conditions 

precedent to bringing this action. 

29. Defendant McMillan· is liable to Plaintiffs for breach of the McMillan Contract by, among 

other things, failing to construct the Project in compliance with the Contract Documents, including 

without limitation the plans and specifications; failing to perform under and otherwise comply with 

the terms. and conditions in the McMillan Contract; failing to correct defective materials and 
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installations; failing to correctly perform repairs and remediation; and otherwise failing to perform in 

a workmanlike manner. 

30. As a direct and proximate result of McMillan's breaches of its contract, Plaintiffs have 

incurred and will incur additional costs and damages to repair and replace defective and non-

complying work and materials in an amo~t in excess of $25,000.00, plus pre-judgment interest, and. 

other compensatory and consequential damages, to be proven at trial. 

THIRD CLAIM FOR RELIEF: 
BREACH OF EXPRESS & IMPLIED WARRANTIES BY GIBSON 

31. Plaintiffs incorporate paragraphs 1-30 above as if fully rewritten herein. 

32. At all times relevant herein, Defendant Gibson was engaged in the design, formulation, 

production, creation, construction, assembly, sale, distribution, supplying, preparation, labeling, 

installation, repair, and/ or maintenance of the general trades scope of work and materials related to 

the Project. 

33. . Defendant Gibson expressly and impliedly warranted that its work and materials were free 

from defect in material or workmanship and were otherwise of good and merchantable quality and 

fitness for their intended uses. 

34. Plaintiffs and/ or their agents timely notified Defendant Gibson of defects ·in the materials 

and workmanship and that the same were otherwise not fit for their intended use, but Defendant 

Gibson has refused to honor its express and implied warranties. 

35. Defendant Gibson breached the express and implied warranties by failing, among other 

things, to provide workmans4ip and materials of good and merchantable quality and fitness for their 

intended uses. 

36. As a direct and proximate result of Defendant Gibson's breach of express and implied 

warranties, Plaintiffs have incurred additional costs and damages to repair and replace defective and 
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non-complying work and materials in an amount in excess of $25,000.00, plus pre-judgment interest, 

and other compensatory and consequential damages, to be proven at trial. 

FOURTH CLAIM FOR RELIEF: 
BREAQ-1 OF EXPRESS & IMPLIED WARRANTIES BY MCMILLAN 

37. Plaintiffs incorporate paragraphs 1-36 above as if fully rewritten herein. 

38. At all times relevant herein, Defendant McMillan was engaged in the design, formulation, 

production, creation, construction, assembly, sale, distribution, supplying, preparation, labeling, 

installation, repair, and/ or maintenance of the parking lots and materials related to the Project. 

39. Defendant McMillan expressly and impliedly warranted that its work and materials were free 

from defect in material or workmanship and were otherwise of good and merchantable quality and 

fitness for their intended uses. 

40. Plaintiffs and/ or their agents timely notified Defendant McMillan of defects in the materials 

and workmanship and that the same were otherwise not of good and merchantable quality and 

fitness for their intended uses, but Defendant McMillan has refused to honor its express and implied 

warranties. 

41. Defendant McMillan breached its express and implied warranties by failing, among other 

things, to provide workmanship and materials of good and merchantable quality and fitness for their 

int~nded uses. 

42. As a direct and proximate result of Defendant McMillan's breach of express and implied 

warranties, Plaintiffs have incurred additional costs and damages to repair and replace defective and 

non-complying work and materials in an amount in excess of $25,000.00, plus pre-judgment interest, 

and other compensatory and consequential damages, to be proven at trial. 
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FIFTH CLAIM FOR RELIEF: 
SURETY BOND CLAIMS AGAINST HARTFORD FIRE 

43. Plaintiffs incorporate the allegations set forth in Paragraphs 1-42 above as if fully rewritten 

herein. 

44. . Pursuant to RC. 153.54, Defendant Hartford Fire submitted bond (Exhibits D), which 

obligated Defendant Hartford Fire to indemnify Plaintiffs OSFC and Grand Valley up to the limits 

of the contract between Plaintiffs and Gibson for all damages incurred by Plaintiffs as a result of 

failure on the part of Gibson to perform its General Trades Omtra.ct according to the provisions 
. ' 

therein and in accordance with the plans, details, specifications and bills of materials as set forth in 

the Cbntract Documents concerning the Project. 

45. Pursuant to Ohio law and the bond issued by it, Defendant Hartford Fire is required to 

·indemnify Plaintiffs, and is therefore jointly and severally liable for damages incurred by Plaintiffs as 

a proximate result of the breaches by Gibson as herein set forth. 

46. Defendant Hartford Fire, as ·a result of the liability of Defendants Gibson to Plaintiffs for 

damages as. set forth in this Cbmplaint, is liable to the Plaintiffs for all damages incurred by Plaintiffs 

up to the full amounts of the bond. 

SIXTH CLAIM FOR RELIEF: 
SURETY BOND CLAIMS AGAINST MERCHANTS 

47. Plaintiffs incorporate the allegations set forth in Paragraphs 1-46 above as if fully rewritten 

herein. 

48. Pursuant to RC. 153.54, Defendant Merchants submitted bond (Exhibits E), which obligated 

Defendant Merechants to indel11Ilify Plaintiffs OSFC and Grand Valley up to the limits of the 

contract between Plaintiffs and McMillan for all damages incurred by Plaintiffs as a result of failure 

on the part of McMillan to perform its McMillan Cbntract according to the provisions therein and in· 
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. . . 
accordance with the plans, details, specifications and hills of materials as set forth in the Contract 

Documents concerning the Project. 

49. Pursuant to Ohio law and the bond issued by it,. Defendant Merchants is required to 

indemnify Plaintiffs, and is therefore jointly and severally liable for damages incurred by Plaintiffs· as 

a proximate result of the breaches by McMillan as herein set forth. 

50. Defendant Merchants, as a result of the liability of Defendant McMillan to Plaintiffs for 

damages as set forth in this Complaint, is liable to the Plaintiffs for all damages incurred by Plaintiffs 

. up to the full amounts of the bond. · 

SEVENTH CLAIM FOR RELIEF: 
BREACH OF CONTRACf BY BUEHRER 

51. Plaintiffs incorporate paragraphs 1-50 above as if fully rewritten herein. 

52. Plaintiffs performed all of their obligations ·under the Buehrer Contract and- all conditions 

precedent to bringing this action. 

53. Defendant Buehrer is liable to Plaintiffs for breach of the Buehrer Contract by, among other 

things, failing to properly design the Project; failing to perform its obligation in compliance with the 

Contract Documents; failing to perform under and otherwise comply with the terms and conditions 

in the Buehrer Contract; failing to observe, detect, correct, and protect the Owners from defective 

designs, materials, and installations; and failing to meet the standard of care as the Architect and 

Engineer of Record on the Project. 

54. As a direct and proximate result of Buehrer's breach <?f contract, Plaintiffs have incurred and 

will incur additional costs and damages to repair and replace defective and non-complying designs, 

workmanship and materials in an amount in excess of $25,000.00, plus pre-judgment interest, and 

other compensatory and consequential damages, to be proven at trial. 
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EIGHTH CLAIM FOR RELIEF: 
NEGLIGENCE OF BUEHRER 

55. Plaintiffs incorporate paragraphs 1-54 above as if fully rewritten herein. 

56. Defendant Buehrer was negligent in its performance concerning the Project, and otherwise 

failed to properly perform its duties as Architect arid Engineer of Record within the professional 

standard of care. 

57. Plaintiffs neither possessed reasonable notice, nor had they discovered, the design deficiency 

of Buehrer with respect to the Project's roads and parking lots, until receiving a consultant's report 

in June of 2011, setting forth deficiencies in the roads and parking lots design. 

58. Plaintiffs neither possessed reasonable notice, nor had they discovered, the design 

deficiencies of Buehrer with respect to the Project's exterior envelope, until receiving a consultant's 

report in October of 2011, setting forth a number of deficiencies in the exterior envelope design. 

59. As a direct and proximate result of the negligence of Defendant Buehrer, Plaintiffs have 

incurred and will incur additional costs and damages to repair and replace defective and non-

complying designs, work and materials in an amount in excess of $25,000.00, plus pre-judgment 

interest, and other compensatory and consequential damages, to be proven at trial. 

NINTH CLAIM FOR RELIEF: 
LIABILITY OF JOHN DOE CORPORATIONS ONE (1) THROUGH TEN (10) 

60. Plaintiffs incorporate paragraphs 1-59 above as if fully rewritten herein. 

61. At all times relevant herein, Defendants John Doe Corporations One (1) through Ten (10), 

and/ or John Doe Business Entities One (1) through Ten (10), and/ or John Doe Individuals One (1) 

through Fifty (50), whose identities are currently unknown to Plaintiffs becatlse they could not 
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discover their names, may have breached contracts and/ or express and implied warranties, may have 

been negligent, may have made negligent misrepresentations, and/ or may be legally responsible for 

the damages incmred by Plaintiffs, and/ or are the individuals who are officers, directors, principals, 

and/ or ·employees of Defendants who may be individually and .personally responsible for the 

activities as set forth in this Comphiint, and thus may be liable to Plaintiffs for the damages incurred 

by Plaintiffs. 

62. As a direct and proximate result of the actions of these as yet unidentified Defendants, 

Plaintiffs have incurred and will incur additional costs and damages in excess of $25,000.00,- plus 

pre-judgment interest, and other compensatory and consequential damages, to be proven at trial. 

TENTH CLAIM FOR RELIEF: 
DECLARATORY RELIEF 

63. Plaintiffs incorporate paragraphs 1-62 above as if fully rewritten herein. 

64. This is a claim for declaratory judgment pursuant to Ohio Revised Code Chapter 2721 to 

determine the rights and duties of the parties to the Buehrer Contract, Gibson General Trades 

Contrac~, McMillan Contract, and the Surety Bonds issued by Hartford Fir~ and Merchants, attached 

hereto as Exhibits A -E, respectively. 

65. There are genuine, material disputes as to the terms and conditions and rights, duties, and 

responsibilities under each of the aforementioned contracts for which Plaintiffs are entitled to 

declaratory judgment as to each. 

WHEREFORE, Plaintiffs respectfully request this Court to ente·r judgment in their favor 

and against Defendants as follows: 

1. Upon Plaintiffs' First Oaim for Relief against Defendant Gibson for all damages 

incurred in an amount in excess of $25,000.00, plus interest, costs, fees, and any other 

recoveiy which Plaintiffs are legally entitled to recover from Defendant. 
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2. Upon Plaintiffs' Second Oaim fo·r Relief agamst Defendant McMillan for all 

damages incurred in an amount in excess of $25,000.00, plus interests, costs, fees, and any 

other recovery which Plaintiffs are legally entitled to recover from Defendant. 

3. Upon Plairitiffs' Third Oaim for Relief against Defendant Gibson for all damages 
, I incurred in an amount in excess of $25,000.00, plus interest, costs, fees, and any other 

recovery which Plaintiffs are legally entitled to recover from Defendant. 

4. . Upon Plaintiffs' Fourth Oaim for Relief against Defendant McMillan for all damages 

incurred in an amount in excess of $25,000.00, plus interest, costs, fees, and any other 

recovery which Plaintiffs are legally entitled to recover from Defendant. 

5. Upon Plaintiffs' Fifth Oaim for Relief against Defendant Hartford Fire jointly and 

severely for all damages and costs awarded against Defendant Gibson upon Plaintiffs' First 

and Third Oaims for Relief. 

6. Upon Plaintiffs' Sixth Oaim for Relief against Defendant Merchants jointly and 

severely for all damages and costs awarded against Defendant McMillan upon Plaintiffs' 

Second and Fourth Oaims for Relief. 

7. · Upon Plaintiffs' Seventh Oaim for Relief against Defendant Buehrer for all damages 

incurred in an amount in excess of $25,000.00; plus interest, costs, fees, and any other 

recovery which Plaintiffs are legally entitled to recover from Defendant. 

8. . Upon Plaintiffs' Eighth Oaim for Relief against Defendant Buehrer for all damages 

incurred in an amount in excess of $25,000.00, plus interest, costs, fees, and any other 

recovery which Plaintiffs are legally entitled to recover from Defendant. 

9. Upon Plaintiffs' Ninth Oaim for Relief against each John Doe Defendant 

individually and jointly and severally for all damages incurred in an amount in excess of 
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$25,000.00, plus interest, costs, fees, and any other recovery which Plaintiffs. are legally 

entitled to recover from Defendant. 

10. Upon Plaintiffs' Tenth Oaim for Relief for declaratory judgment declaring the rights 

and responsibilities of Plaintiffs and Defendants under the Buehrer Contract, the Gibson 

General Trades Contract, the McMillan Contract, and the Surety Bonds issued by Hartford 

Fire and Merchants. 

11. Upon all Oaims for Relief for all costs and fees incurred and such other relief as is 

necessaryto provide Plaintiffs complete relief. 

Respectfully submitted, 

lVIIa-IAEL De WINE 
Attorney General of Ohio 

' 

A VI 1\. BEALS (0038495) 
JERRY KASAl (0019905) 
Assistant Attorneys General 
Court of Oaims Defense 
150 East Gay Street, 18th Floor 
Columbus, OH 43215 
Phone (614) 466-7447; Fax (614) 644-9185 
E-mail:j 
daUdlx!a!s@dJina . -aL . ttornf:)Wlen wv 
jerry.kasai@dJinattarrleJW1eralwo 

DAVID J. RILEY (d068584)' 
The Riley Law Firm 
24502 Cornerstone 
Westlake, OH 44145 
(440) 801-1960 
Rileylaw@roadrunner.com 
Attorney for Plaintiff Grand Valley Local School 
District Board of Education 
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JURY DEMAND 

Now comes Plaintiffs, by and thro-ugh their attorneys, and demand a jury of eight (8) 

persons to hear the within cause. 
\ 

. 9 ,/LJ{~ 
41A~BEALS (0038495) 
Assistant Attorney General 
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CERTIFICATE OF SERVICE 

A copy of the foregoing Amended Complaint was sent via regUlar U.S. Mail and email, 
to the following counsel this 2dth day of July 2014 to: 

Joseph A. Gerling (0022054) Brian C. Lee, Esq. 
Scott A. Fenton (0068097) Jason D. Winter 
Lane Alton & Horst LLC Riannon A. Ziegler 
Two Miranova Place, Ste 500 Reminger Co., LPA 
Columbus, OH 43215 101 W. Prospect Ave~ Ste 1400 
jgerling@lanealton.com Cleveland, OH 44115 
sfenton@lanealton.com blee@reminger.com 
Counsel for Gibson jwinter@reminger.com 

rziegler@reminger.com 
Counsel for Buehrer 

Stephen P. Withee (0069176) Patrick F. Roche 
Ashley L. Oliker (0085628) Davis & Young 
Frost Brown Todd LLC 1200 FifthThird Center 
10 West Broad Street, Ste 2300 600SuperiorAvenueEa~ 
Columbus, OH 43215 Cleveland, OH 44114 

· swithee@fbtlaw.com Phone(216)348-1700 
aoliker@fbtlaw.com (2roche@davis~oung.com 

· Counsel for Merchants Counsel for Boak 

Brian L. Buzby (0023124) Brian McMillan· 
Porter Wright Morris & Arthur LLP McMillan Construction 
41 s: High Stre.et 26457 State Route 58 
Columbus, OH 43215 Wellington, OH 44090 
bbuzb~@gorterwright.com 

Counsel for Hartford 

J William Pustelak Hirschman Construction Services 
9070 Peach St. c/o Joseph Hirschman 
Waterford PA 16441 26457 State Route 58 

Wellington, OH 44090 
Velotta Asphalt Paving Company, Inc. 
P.O. Box 1930 
4964 Campbell Dr. 
Willoughby, OH 44096 
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AGREE1v.lENT 
FOR 

PROFESSIONAL DESIGN SERVICES 
(COf'l'STRUCTION MANAGER INVOLVED) 

'': 

. This Agreement for Professional"Design Services (this "Agreement',), is made as of April!, 
2002, by and between the Grand Valley Local School District Board of Education ("School·Distdct 

\Board"), whose contact person and address is set out below, and Buehrer Group Architecture & 
i:Engineering,lnc., ("Architect'') whose contact person and arl,dress is setforth below. 

, The School District Board, ~hd~r ~h~ conditions named herein, do~s employ the Architect t; 
. provide professional services with respect to the Project. (the ·~Project',} The School District Board 

' :+> and the Architect each acknowledge that the Ohio S~hool Facilities C9mmission (the "Commission,) 
· is an intended tqrrd party beneficiary of this Agreemen,t, so as to permit the Commission to obtain 
··~ fuJI performance ofthe Architect's obligations under this Agreement. 

.; 

The School District Board and . the Architect further acknowledge thaf Construction 
:.·Management services will be pro-yidyd by RP carbone Company (the uconstruction Mamiger,) ,,,,;'' 
•, pursuant to a contract with the Commission whose contact persons are set forth below: 

·~ 

382669v5 

;~ProjJct Name: 
).'roje-ct Number: 

· . ..: 

School District Board: 
Contact Person: 
Address: 
.Phone Number(s): 
··Fax l'{umber(s): 

· Architect: 
Contact Person: 

... , 
Grand Valley Local School District 

John Sheets, Superintendent 
7527 Route 45, :North Orwell, OH 44067 

.. (440) 437~6570 
( 440) 43 7 ".1 025 

· '" Huber H. Buehrer, F AlA, PE 
·" Address; . 

•: 
314 Conant Street, Maumee, OH 43537 '~ 
(419) 893-9021 · Phone Numbe~·(s): 

·"Fax Number(s): ( 419) 893-9027 .. 

9hio School Facilities ComQ)issio'n: 
· Contact Person: Jeff Tuckerman 

. Address: 88 E. Broad St., Suite 1400, Columbus, OH 43215 
- Phone Number(s): . (614) 466-6290 ,. 

Fax Number(s): (614) 466-7719 ,,~ 
~:',. . 

Construction Manager: 
Cohtact Person: · 
Address: 
Phone Nqmber(s): 

·Fax Number(s): 

Robert Speight 
5885 LanderbrookDrive, Clevel.and, OH 44124 
(440) 449-6750 
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, WHEREAS, the Ohio General Assembly has appropriated funds for the Project to the 
.. Conimissiop. as more fully itemized in the applicable Controlling Board Request and the applicable 

Offlce of Budget and Management Encumbrance; and 
:.... -;, ;,";"• 

(,' s ,._ . WHEREAS; the School District Board has received a favorable vot1fof the electors of the . 
""~'~ ., .·.·'• school district on the propositions required for the Project, !is requ}:ed by Section 3318:05(A) and (B) · 

of the Ohio Revised Code; and ,, . . . . · ... " 

,. /~ WHEREAS, the .Architect desires, and is capable and licensed~ to provide professional design 
services for the ~Foject; and ;; 

WHEREAS, unless adjusted as provided herein, the Basic Fee and any Approved Additional 
Fees payable to the Architect under this Agreement shall not exceed -One Million Eight Hundred 
Ninety·Six Thousand Three Hmulre.d Ninety Dollars ($1,896,390.00). ,, 

' ' ' .. ,.,- .. 
NOW, THEREFORE, in consideration of the mutual promises herein contained, the School 

District Board and the Architect agree as follows: 

1.0 

.. :ARTJCLEI 
RESPONSJBILITIES OF ARCHITECT 

-~· 

The Architect shall obtain a copy of the Ohio School ~esign Manual ("Design 
·Manual"). The Architect shall endeavor to ensure that the plans, specifications and 
materia~s proposed for use in the Project comply with the standards established by the 

. · Design Manual and Commission Policies. The Ar(!hitect agrees that any Variance 
:Request will be submitted to the Commission 30 days before the completion of the 
Design Develo_pment Pl~~s~. 

Architect's Services. 
. . ... . :- ~ .. ·. -. .. .... . . ,, 

1.1.1 Scope of Services; Applicable Law. The Architect shall. provide professional design 
.. services as defined in Se~tion 153.65(c) of the Ohio Revised Code, including'without limitation, 

services customari.ly furnished in accordance with generally accepted architectural and engineering 
practices, for the Project in accordance with the terms of this Agre'einent. The Architect shall 
provide such services in accordance with the applicable Sectiop.s of the Ohio Revised Code, any 
appllcable state rules and regu~ations, any applicable federal ·and local statutes, ordinances,. rules, 
building codes and regulations, and the School District Board's Program of Requirements (comprised 
of, without limitation, the Master Plan, Bracketing Forms and Summary of Renovat~ons, 'Project 
Budget and Cost Estimates) as incorporated by reference herein. The Architect shall cooperate with 
the Consti·uction Manager i:n performing its services hereun~er. 

1.1.2 Construction· Budget. The total amount available for the construction of the Project is 
Thirty-One Milliolt Eighty-Eight Thousand Three Hundred Sixty .and 42(100 Dollal's 
($311088,360.42) (the "Construction Budget"). The Commission and the School District Board shall 
give written notice to the Architect and Construction Manager of any change in the Construction 
Budget. It is recognized that the Commission, School District Board, Architect and Construction 

, Manager do not have control over the costs of labor, materials or eq4ipment, over Contractors' 
.methods of detennining bid prices, or over competitive bidding, markef or negotiating conditions. 
Accordingly, the Architect cannot and does not warrant or represent th~t bids or negotiated prices 
will not vary from the Construction Budget or from any estimate of cost or evaluation prepared by or 
agreed to by the Architect. However, the Architect acknowledges the Construction Budget and will 
perform its services hereunder with that Budget in mind. 
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f 1.1.3 Timeliness; Standard of Care.. The Architect shall perform services hereunder in an 

efficient and timely manner in accordance with professional standards of skill, care and due and 
reasonable diligence in a timely manner expected of architects witp experience in designing school 

?,. buildings similar in design and function to the Project in accordance \vith the Project Schedule and so 
that the Project shall be completed .as expeditiously and economically as possible within the 

•t Construction Budget and as is consistent with professional skill, due care and in the best interest~ of 
the Commission and the School Distdct Board. "' ·.· 

f_; 
:~:=. v~ ~~ 

1.1.4 Design Schedule. Within thirty (30) da;~ after the execution of this Agreement, the 
. Architect shall submit to the Construction Manager a Design Schedule for the performance of the 
'Architect's services which shall include allowances for reasonable periods of time required for the 
review and approval of items b'y the Commission and the School District Board and, as applicable, 
for approvals of governmental authorities having jlll'isqiction over the Project. The Construction 
Mana,ger shall review and coordinate the Design "Schedule with the proposed Construction Schedule 

· to produce a Project Sch~dule. Upon approval ·of the Project Schedule by the Architect and the 
Construction Manager, the Construction''Manager shall submit the Project Schedule to the School ·· 
District Board ana the Commission for approval. The Project Schedule, when approved by the 
School District Board and the Commission, shall Aot be exceeded without notice and adjustment of 
tQe Project Schedule approved by the School District Board and the Commission. 

1.1.5 Personnel. The identities of the principai persons, and the extent of their p~rticipation in 
·performing the Architect's services as set forth in, this Agreement, shall not be altered without. the 
written consent of the School District Board. A list of those principal persons is attached as 
App~ndixB. . · 

1.1.6 Non~Discrimination. "The Architect represents that the Architect is in compliance with all 
applicable equal employment opportunity requirem~nts under law as required by Section 153.59 of 

( ) the Ohio. Revised Code and any other applicable state or ~ederal laws. 

1.1. 7 . Consultants. The Architect may provide services through one or more consultants emp1qyed 
by the Architect (the "Consultants"); provided the A!chitect shall remain responsible to the School 
District Board for all duties and obligations of the Architect .under this Agreement. Should the 

. Architect desire to employ a Consultant or Consultants to assist th~ Architect in performing services 
for the Project, the Architect shall, in writing, state the scope of ~ervices to be performed by the 
Consultant a.r C~msultants and identify the Consultant or Consultants and their business addresses 
and shall seek the School District Board's approval, which shall not be unreasonably withheld. The 
identity of any Consultant, and the extent of such Coiisultant,s patticipation in, performing the 
ArclJitect's services shall not be altered without the consent of the School District Board. 

1.1.8 Anti-Abuse of Drugs and Alcohol. Th~ Architect shall make a good faith effort to ensure 
that no employee of the Architect or any Consultant or Consultant's employees, will purchase, 
transfer, use or possess, or ~e under. the influence of alcohol or illegal drugs or abuse legally obtained 

; drugs while on or about the Project or use tobacco or bring firearms, ordinance or other dangerous 
··materials onto the property of the _School District Board. Except for the term "employee," tenns in 
this Subparagraph are used as defined in Rule 123:1-76 of the Ohio Administrative Code. · 

1.1.9 Ethics. The Architect represents that it js familiar with all applicable ethics law 
~.requirements, including witho~t limitation Sections 102.04 and 3517.13 of the Ohio Revised Co~e, ···· 

f, and cettifies that it is not and has not engaged in any activity which would cause it or another person 
to not be in compliance with such requirements. 

1.1.10 Ohio Services. Unless otherwise authorized by the Commission, the Architect's services 
shall be performed within the State of Ohio. 
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_, 1.1.11 Limitation of Authority. The Architect shall not· have any authority to bi_nd the 

-.• 

~· 

Commission or the School District Beard for the payment of any costs or expenses without the 
express written approval of the c;ommis~ion or the School District Board, as applicable. The 
Architect shall have authority to act on behalf of the Commission and the School Distri~t Board only 
to the extent provided herein. The Architect's authority to act on behalf. of the Commission and the 

'' School District Board , shaH be modified only by an amendment in . accordance with 
.. Subparagraph 9.5.2. ,. 

'· 1.1.12 Approvai or. Disapproval of Architect's. Work~ The Commission·and the School District :~ ·· 
. Board shall have the right to reasonably.disapprove any portion of the Architect's worJ:c onJ~e :; 

Project, including, without limitation, any design \Vork or documents or Prawings prepared by the 
Architect. In the event that any portion of the Archite_ct's work is qisapproved by the Commission or 
the. School District Board, the Architect -shall proceed, when directed by the Commission or School 

"District Board, with corrections to the work, documents or Drawings prepared or performed for that 
Phase to attempt to satisfy the objections. The Architect acknowledges that any review or approval 
by the Commission and the School District Board of any work, documents or Drawings prepared or 
performed by the Architect pursuant to this Agreemen.t shall not relieve the Architect of the 
Architect's responsibility to properly and timely perform such wo* and prepare such documents and 
Drawings. · 

l:" ~ 

1.1.13 Safetv. The Architect acknowledges that the safety of the School Districes students, 
· employees and guests is of the utmost importance. The Architect will take no action which 

would jeopardize the safety of the Schoo\ District's 1?tudents, emplqyees, or guests and, without 
the School District Board's written approval, shall take no action which would interfere with the 

,·School District Board's actiyities. The School Pistrict Board reserves the right to require the 
Architect and its employees and any Consultants and the Consultant's employees to wear 
id~ntification (subject to applicable safety standards), to stay in ·designated work areas at all 
times while on the School District Board's property and to record on a log the Architect's or 
Consultant's presence inunediately upon entering the School District Board's prope1ty. The 
School District Board shall have·the right to effect through the Architect the immediate removal 
ofthe Architect's employee or any ConsuJtant or Consultant's employees from the Project Site 
for failure to wear identification, for being outsid~ a designated work ar~a, for fraternizing with ' 
or engaging in any improper behavior directed toward odn the vicinity of students, eq1ployees or 
guests of the School District Board or for other good cause shown. ·.~·· ' ' 

ARTICLE II 
SCOPE OF ARCHITECT'S BASIC SERVICES 

2.1 · General 
·' 

2.1.1 Basic Services to be provided by the Architect shall consist ofthe six (6) phases set fm1h in 
Paragraphs 2,1 through 2.7 inclusive, and include without limitation notmal architectural, civil, 
structural, mechanical, electrical, and landscape design and engineering services for the Project, and 
any necessaty .signage and graphics, a_coustics, computers, communications, fixtures, furnishings, 
interior design and equipment. It is recognized that the School District Board's Program of 
R~quirements may consist of multiple Pre-Design, Schematic Design, Design Developm~nt, 
Construction Document, Bidding/Negotiation, and Construction Phases and Project Closeout. 
Attached to this Agreement and incorporated herein is Appendix A setting forth the element of the 
minimum phase submission requirements for each of the design phases for the Project. 
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2.f. . Pre-design Phase (Program Development/Confirmation) 

2.2.1 Program of Requirements. Th() Architect, in conjunction with the Construction Manage!', 
shall :Visit the Project Site(s) to familiarize themselves with the .cop.ditions and limitations thereof, 
prior to the Architect providing ,an evaluation of the School District Bo~rd's educational 

'' requirements, schedule and budget requirements, including the Construction Budget, each in terms of 
the other, to the School District Board, the gommission, and the Construction Manager. 

:~ 

2.2.2 Program of Requirements and Revisions. The Architect shall, through a pro~ss of 
interviews, compile, date,·and sign the Program of Requirements, and deliver the same to the SchooJ 
bistrict Board for written approval and deliver a copy of the signed Program of Requirements to the 
Commission and Construction Manager. If any changes or adjustments to the Program of 

•'Requirements are. desired at any time. after the Program of Requirements has been delivered to the 
Commission, the Architect shall prepare a written amendment to the Program of Requirements' 
describing the changes or adjustments, obtain the School District Board's written approval thereof 
and deliver the amendment to the Commission and the Const~·uction Manager for review1 comment 
arid cons~nt. The }?rogram of Requirements, as amended, shall determine the Scope ofthe Project. 

2.2.3 Site QO'~fditions. The Architect shall assist the School District Board and the Construction 
• Manager in obtaining pr~posals to test surface a!ld subsoil conditions at the site, obtaining additional'' 
borings, and carrying auf any other test or evaluation related to the site as may be recommended by 
the Architect or the Construction Manager and authorized by the School District Bgard. 

·--

2.3 Schematic, Design Phase (Prelimina1y Drawings) 

2.3.1 . Consultation! The Architect shall identify and analyze requirements of governmental 
authorities having jurisdiction to approve design of the Project and participate in consultations \Vith 

, such authorities. The Architect shall further investigate existing conditions and verify the information 
·provided by the Schopf District Board, as reasonably necessary and practical. 

·.~~- .>1 

2.3.2 Recommendations and Costsl The Architect shali review site use·and improvements and 
alternative. approaches to. selection of materials, building systems and equipment- with the School 
District Board aslelated to the Ohio School Design Manual. 

=.~·: 

2.3.3 Preliminary Life Cycle Analysjs. In accordan<::e with Section 123.011 cifthe Ohio Revised 
Code and Rule 123:4 of the Ohio Administrative Code, the Architect shall prepare and submit three 
(3) copies of alternative design concepts for a Preliminary Life Cycle Analysis to the.School District 
Board unless a differe~t number is required by the School District Board. The Architect will provide 
a copy to the Construction Manager. This subpatagraph does not apply if the Architect utilizes a 
system set forth in the Design ManuaL The applicable Life ~ycle Analysis calculations have already 
been prepared''for systems contained in the Design Manual. 

. 2.3.4 Schematic Design Documents. Based upon the Program of Requirements, and the Project 
Schedule and Construction Budget requirements, the Architect shall prepare Schematic Design 
Documents consisting of architectural· drawings and .;other documents illustrating the scale of the 
Project and the relationship of components of the Project to one another and of the Project to 
surrounding properties. Upon completion of the Schematic Design Phase, the Architect shall provide 
four ( 4) copies of the Schematic Design Pocuments to the Construction Manager, ~he School District 
Board and the Commission. A meeting shall then be held between the Architect, the Construction 
Manager, the School District Board and the Conm1ission where the Construction Manager, the 
School District Board and the Commission may make comments or suggestions to the Architect. 
After receiving these comments and suggestions, the Architect shall submit an amended set of 

· Schematic Design Documents to the School District Board and obtain its appl'OV!\1 in writing, then 
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;: : " '' forward the ·.approved amended set of Schematic Design Documents to the Commission for fmal 

'(' '·_, 

review and approval. .. ·· 

2.3.5. Preliminary Cost Estim:ates. Based upon the Program of Requirements and the Schematic 
,. Design Documents, the Architect shall assist the Construction Manager to prepare and submit a 

Statement of'Probabk Construction Cost based on current area volume and other unit costs, for 
·i ~pproval of the School District Board. The Architect and ;the Construction Manager shall review any 

difference between the Construction Budget and the Statement of Probable Construction Cost, 
·~ identify reasons for any differenc~ and recommend means to eliminate the difference to the School 

District Board and the Commission. ' 
-~ -.. ~ 

2.4 Design pevelopment Phase (Basic Drawings) 

2.4.1 Life Cycle Analysis. hi' accordance witl1 Section 1}3;011 of tlie Ohio Revised Code and 
Rule 123:4 of the Ohio Administrative Code, the Architect shall prepare and submit thre~ (3) copies 

, of a Life Cycle Cost Analysis to the School District Board and submit copies to the Construction 
., Manager. This Subparagraph does not apply if the Architect utilizes a system set forth in the De~ign 

Manual. The"applicable Life Cycle Analysis calculations have already been prepared for systems 
contained in the Design Man.ual. 

•. 

2.4.2 Design Development Documents. Based on th~ approved Schematic Design Documents, 
the Program of Requirements, the apprqved Statement o( Probable Construction Cost and the 
approved Project Schedule, the Architect shall prepare Design· Development Documents consjsting 
of drawings, outline specifications and other documents to fix and describe the size and character of 
the Project as tC! architectural, structural, mechanical and electrical systems, materia~s, and such other 

, essential elements as may be appropriate. Upo~ completion o( the Design Development Phase, the 
Architect shall provide four (4) copies of the Design I?.evelopment DocumeQt to the Construction . 
Manager, the School District Board and the Commission. A meeting will then be held between' the ·· 
Architect, the Co~struct~on Manager, the School District Board an~ the Commission, at which the 
Construction Manager, the School Dis~rict Board, and the Commission m~y make comments or 
suggestions to the Architect. After receiving these comm~nts and suggestions, the Architect shall 

' submit an amended Syt of Design Development Documents to tlie School District Board and obtain 
its approval in writing, then forward the approved am~nded set of Design Development Documents 
to the Commission for final revision and approvaL · 

;.~. 

2.4.3 ·Cost Estimate and Project Schedule. Based upon the Program of Requirements and the " 
Design Development Documents, the: Architect shall assist the Construction Manager to prepare and 
submit a Detailed Estimate of Construction Cost and a Project Schedule indicating milestope 
completion dates for approval by the School District Board. In establishing the Detailed Estimate of 
Construction Cost, the Construction Manager shall· include .t;easonable conting~ncies for design, 
bidding and price escalation and determine in conjunction with the School District Board and the 
Architect the materials, equipment, component systems and types of construction to be included in 
the Contract Documents. The Architect and the Construction Manager shall review any difference 
'between the Construction Budget or the Statement of Probable Construction Cost and the Detailed 
Estimate of Construction Cost, identify reasons for any difference;_ and recommind means to 
eliminate the difference, if necessary.· The Architect, the Construction Manager and the $chool 
District Board shaH agree upon the means to eliminate a_ny difference between the Construction 
Budget and the Detailed Estimate of Construction Cost, and the Construction Manager shall prepare 
a report describing the agreed upon means. The Architect anp the Construction Manager shall 
review any differences between the· initial Pi·oject Schedule and the upd~ted Project Schedule, 
identify reasons for the differences and recommend whether the differences should be eliminated 
and, the means to eliminate the differences. I( the Architect, the Construction Manager and the 
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School District Board agree to eliminate any ,,such differences, the Cqnstruction Manager shall 
prepare a report describing the agreed upon mean.s. The Architect, the ConstructiolJ. Manager and the 
School.District,Board shall make any necessary amendments to the Program of Requirements in' 
accor~ance with Subparagraph 2.2.2. 

. ,. 
2.5 Construction Documents Phase (Contract Documents) 

' _. 2.5.1 Drawings and Specifications. Based on the ~pproved Design Development Documents, 
approved Detailed . Estimate of Construction Cost, approved Project Schedule and any fPrther 

:revisions to the Program of Requirements, the Architect shall prepare, for approval by the School 
District Board and the Commission, Drawings and Specifications setting forth in detail the 
requirements for the construction of the Project. With the consent of the School District Board, the 
Archit;ect may include approved Alternates ih- the Contract Documents. The Drawings and 
Specification~ shall encourage competition, shall provide for construction by multiple pri;ne 
contractors as required by the Ohio Revis~d Code and, shall be complete and-unambiguous and in 
accordance with all applicable codes, ordinances, stat:utes, laws, regulations, except to the extent 
stated otherwise in writi~g by the Architect for necessary variances ap.d waivers at the time of 
submission t4er~of by the Architect to the School District Board and the Commission for approval, 
In preparing the Drawi!1gs and Specifications, the Architect shall consider the s9ope of the Work, 
general market conditions, including without limitation, any analysis of labor provided by the 
Construction Manager. The Architect shall not. ameb.d the Standard Conditions except by Special 
Conditions approved by the School District Board and the Commission in writing. From time to 
time, the Architect shall make any necessary revisions to the Drawings and Specifications. Upon ·' 
completion of the Contract Documents, the Architect ~hall provide seven (7) copies of the Drawings 
and Specifications to the Construction Manager who shall submit three (3) copies each to the School 
District Board and the Commission for review and approval. The _Architect shall revjse the Drawings 

:~-, and _Specifi~ations to incorporate comments from the Construction Manager, School District Board'' 
and 'the Commission and shall submit a copy of the revised Drawings and Specifications to the ... 

•: Construction Manager, the School District Board and the Commission. 

2.5.2 Revisions to Cost Estimate and Project Schedule. The Architect shall advise in writing the · 
School Distl'ict Board and the Construction Manager of the need for any changes in the Project 
requirements or in construction niate.dals, systems or equipment as the Drawings and Specifl.cations ";f· 

are developed and any adjustments required in the Detailed Estim~te of ·Construction. Cost and the 
Project Schedule. Upon approval of the 'School District Board and the Commission of any such 
changes or adjustments, the Architectshall assist the Construction Manager in preparing a revised 
Detailed Estimate of Construction Cost or a revised Project Schedule, as applicable, incorporating 
such changes or adjustments. The Construction Manager shall submit a copy of the revised Detailed 
Estimate of Construction Cost ·or the revised Project Schedule, as applicable, obtain the School 
District Board's signature thereon and deltver the approved revisiorts to th~ Commission. 

2.5.3 Bidding Documents. The Architect shall assist the Construction Manager in the preparation '· 
of all of the documents hecessary for bidding of Contracts. The Architect shall review and provide 
comments Jo the School District B~a'rd and the Construction Manager on all of the bidding 
documents. The Architect shall consult with, and provide recommendations to, the Cons~rnction 
Man~ger, with regard to the appropriate number and division of bid packages. 

; .. 

2.5.4 Government Approvals. In cooperation with the Construction Manager, the Architect shall 
su~mit to the Division of Code Compliance of the Department of Commerce of the State of Ohio, 
such sets of the Drawings and Specifications as the Division may reqtJ.ire for approval, together with 
any necessary completed applications and all required fe.es. The Architect, with the assistance of the 
Construction Manager, shaiJ secure any necessary National Pollution Di~charge Elimination System 
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Storm Water General Permit by submitting a notice of intent application form to the Ohio 
Environmental Protection· Agency at least forty-five (45) days prior to the commencement of the 
Construction Phase, shall prepare and certify a stonri water pollution prevention plan to provide 
sediment and erosion controls at the Project and shall prepare and process the required notice of 
termination prior to Contract Completion. In cooperation with the Construction Manager, the 
Architect shall assist the School District Board anq the Commission:in filing documents with, and 
obtaining th~ necessary approval~ of, all gover~mental auth~rities having jurisdiction over the 
Project, including without limitation, the provision and explimation of technical and de~ign data a11d 
pardcipation .. in consultations with appropriate offici~ls. · 

.. 
2.5.5 Additional Filings. Upon approval qf the governmental au!horities. pursuant to Secti<.m 
2.5.4, the Architect shall obtain four (4) sets of corrected copies of the Drawings and Specifications 

· beal'ing approval stamps of those -authorities. The Architect shall retain one set and distribqte t~e 
·other corrected copies as follows: 

(a) 
(b) 
(c) 

One set to the ~chool District Board, 
One set to the Construction Manager, 
One set to the Commission. ·· 

2.5.6 Labor Recommendations. The Architect shall review and con1ment upon any analysis 
prepared by the Constmction Manager of the types and quantities of labor required for the Project, , 
the availability of appropriate categories of labor required for all Contracts and rec~mmendations for · 

~.· 

actions designed to minimize adverse effects of labor shortages. · 

2.6.1 Addenda. The Architect shall render interpretations and clarifications of the Contract 
Documents in Addenda and submit the proposed interpretations and clarifications to the Construction 
Manager for ·review and distribution. · .. 

2.6.2 ,Pre~bid Conferences. The Architect and their consultants shall attend and participate in the 
pre-bid conferences to be conducted by the Construction Manager for review of the• Project scope 
with prospectiv~ bidders. ·· 

·,:.· 

"2.6.3 . Bid Review~ The Architect shall assist the Construction Manager, ~~~vie\v all bids received 
for responsiveness, participate in investigating the. responsibility of Bidders and deliver a written 
recommendation of the Architect and the Construction Manager to the School District Board and the 
Commission about the award of, or rejection of, any bid or bids for each Contract for the Project in 

., accordance with applicable law. In making the recommendation, all applicable Altemates referenced 
in the Contract Documents shall be evaluated. 

2.6.4 Bid Substitutions~ Substitutions contained in the bid of any Biddei:· shall not be considered 
by tl}e Architect in recommending the award of any Contract. 

2.6.5 Pre~award Conferences. The Architect shall attend pre~award cqnferences between the 
Construction Manager and the apparently successful Bidders. The Construction Manager shall notify 
the Architect in a ti~ely manner as to the schedule for the conferences. 

~- 2.6.6 Subcon~ractor ~nd Matel'ial Sum)Ji~r Review. The Architect, based upon ;~~iew of the 
Contract Documents, any past experience and reasonable inquiry, shall assist the Construction 
Manager in investigating any Subcontractor or Material Supplier proposed by any Contractor and 

:,.-.~·. 

{ recommend approval or disapproval in accordance with the Standard Conditions. 
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-~ · 2 .. 6:1. Over Budget Options. Ifthe Constructiop Budget is exceeded by the total of the lowest 

responsive and responsible bids and any legally negotiated prices for the Project; the Commission 

·and the School District Board shall, at their option (1) approve in writing an increase i~ the 

Construction Budget; (2) authorize re-bidding or re-negotiation for some or all parts of the Pr<_>ject 

·within a reasonable time without a~ increase in the Const~uction Budget; (3) abandon the Project, in 

whole or in part, and terminate ,this Agreement in accordance with Subparagraph 8.1.2 or 

Subparagraph 8.1.4, as applicable; or (4) cooperate in the revision of the ~cope of the Project as ._, ,_ 

defined in Subparagraph 2,2.2 to reduce the actual.cbst of construction to the Construction Budget. · 

If the Commission and the School District .Board elect option (1) and such increase in the 

Construction Budget is more than ten percent (10%), the Architect may request, ill writing, an' 

adjustment to the Basic Fee in accordance with Subparagraph 5.5.5 of this Agreement. If the 

Commission and the School District Board elect options (2), (3) or ( 4), the Architect shall modify the 

Program of Requirements, the Project Schedule and the Contract'Docume'nts and cooperate in any 

necessary pidding or negotiation withou~ additional compensation. · 

2.6.'8 Further Revisions to Cost Estimate and Project Schedule. The. Architect and the 

Construction Manager shall advise the Commission and the School District Board ofthe need for any 

adjustments .in _the Detailed Estimate of Construction Cost and the Project Schedule. Upon approval 

of the Commission and the School District Board of any such adjustments, the Architect shall assist 

; the Construction Manager in preparing a revised Detailed Estimate of Construction Cost or a revised . 

Project Schedule, as applicable, incorporating such adjustments. The Construction Mlmager shall 

obtain the School District Board's signature thereon and deliver the signed, revised Detailed E~timate 

qfConstruction Cost or Proje9t Schedule to the Commission. · ., · 
<;:, 

2.6.9 Contra~t Execution Notices. The Architect ·shall assist the Construction Manager and 

School District BoaL·d as needed in the preparation and issuance of Notices of Award and Notices to ·· 

Proceed, preparation and execution of the· Construction Contracts, preparation arid issuance of 

, Notices to Su~ety and the Notice of Commencement. 
~ ~ ., ~s 

2.7 Construction Phase (Admini~trat~·on of Construction) 

2.7.1 Duration; Extent, Access. The Construction Phase will commence with the award of a 

Coiltract for any portion of the Project to a Contractor and will terminate upon the Final Acceptanc~ 

of the Project by the Commission and the School District Board, pro.vided that the Architect shall 

thereafter perform, as a part of Basic Services, such services as shall be reasonably necessary in 

connection with the correction by .a Contr!lctor- or any subcontractor of any defects in the Project 

appearing during the applicable warranty period(s) and such services as may be necessary to correct 

any defects resulting from the Architect's failure to comply with the terms of this Agreement. The 

Architect shall provide its services during the Construction Phase in accordance with this Agreement. 

The Architect and the Construction Manager shall at all reasonable times have access to the Project. .;· 

2.7.2 Interpretations and General Responsibilities. The Architect shall render interpretations of 

the 'cont~·act Documents necessary for the proper execution or progress of the Work on the Project. .. 

All interpretations shall be in writing, shall be consistent with the intent of and reasonably inferable · 

from the Contract Documents and shall be delivered to the Constructi<;>n Manager for distribution to 

tl1e School District Board ·and each applicable Contractor. · 
.. 

2.7.3 Investigation of Condition of Facilities. For renovation and remodeling, the Architect, with 

th~ assistance of the Construction Manager, shall, as po1tions of the Project become accessible and as 

reasonably necessary, investigate existing conditions and assist in determining the accuracy of 

information provided by the School District Board about existing conditions. 
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2.7.4 Site Visits· and Inspections,--'· The Architect and appropriate Consultants shall visit the 
Project at appropriate intervals and, at such intervals as the Architect and the School District Board 

.. , agree, to review the Work of each Gontractor for Defective Work, to become familiar with the 
progress and quality of the Work on the Project and to determine if the Work is :proceeding in 
conformity with the Contract Documents. Such visits shaH 'specifically include, without limitation, 
the observation of large excavations> observation of footings during placement of concrete and 
observation of masonry work, stru9tural steel erection, roofing work and interior finishes. In all ,, 
events,· the Architect or its representative ·and appropriate Consultant~ shall be on the site of the. 
Project for such purposes not less than 32 hours per week whenever any Wprk is in preparation or 
progress, unless otherwise ·expressly provided in writing by the School District Board. The School . 
District reserves the dght to require the Architect or his representative to be at the -Project Site 32 
hours per week as part of the Architect's Basic Fee. If the Architect shall become ·aware, either 
through such visits or otherwise of any Defective Work on the Project, the Architect shall provide a 
written 'report of all Defective Work to the School District Board and the Construction Manager, 
together with recommendations for the correction thereof. ,,. 

,, 

·-~ ~- 2.7.5 Reserved Section ·;; 

'('' 
:~ : 

,, 

'•, 

~' 

2.7.6 ,ConstmctionSchedule. The Architect shall review and approve for confqrmance with the '' ., 
ContracfDocilments ,the Construction Schedule prepared by the Construction Manager. If such 
conditions indicate that milestone completion dates sho\vn on the Project Scheduly may not be met, 
the Architect shall recommend corrective action to the Construction Manager. When the Project 
Schedule is revised or updated, the Construction Manager shall prepare a revis·ed Project Schedule 
and obtain the Architect's signature thereon and deliver the. revised Project Schedule to the School 
District Board. 

2.7.7 Meetings. The Architect shall participate in pre-construction, progress, quality control and 
~-, special meetings 'vith the Construction Manager, the School District Board, potential bidders and 

bidders, appropriate Consultants, the Contractors and any other parties involved in the "Project to 
discuss such matters as procedures, progress, problems, scheduling and ·cooi'dination. The Architect''' 
shall pa1ticipate in p~rtnering meetings with the Construction Manager, the Schoo{ District Board,-

. appropriate Consultants, the Contractors and other parties involved in the Project. ...... ,, 
2.7.8 Tests; Inspections . .The Architect shall advise and consult with the Construction Manager 
and the School District Board during the Construction Phase as to the need for _any special testing,' 
inspections or appr.oval of Work on the Project. · 

2.7.9 ·Submittal Review. The Architect shall receive fr(;m1, the Constructiori Manager, for the 
Architect's review, approval or other appropriate action, Contractor submittals such as Shop 
Drawings, Product Data and Samples, for conformity with the Contract Documents. The.Architect 
shall also review drawings, calculations and designs required of Contractors and provided with such 
submittals (except c'alculations and designs of manufacturers of original equipment and systems to be 
instaJled in the Project and except calculations and designs which the Contract Documents expressly 
make the sole responsibility of one or more Contractors, Subcpntractors, Material Suppliers or other 
_persons). 

2.7.10 Bulletins; Change Orders. The Architect shall prepare Bulletins and other necessary 
documentation for changes in the Work and submit each Bulletin to the Construction Manager for 
revi"ew and processing. In consultation with the Construction Manager, and Architect shall prepare 
all Change Orders and all Drawings, Specifications and other required documents or supporting data. 
The Construction Manager shall keep a log of all requests for ipformation, Field Work Orders, 
Bulletins, Contractor Proposals and Change 01:ders. 
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2.7.11 Project Costs. The Architect shall monitor Project· costs on ·an -Work perfonned by 
Contractors under unit costs, actual costs for labor and materials, or other appropriate basis. The 
Architect shall afford access to these records at all times to the Commission, the School District 
Board and the Construction Manager. 

·· 2.7.12 Contractor Payments. Based upon the Architect's review of the Work and evaluations of 
t4e Contractor's Applications for Payment, the Architect sh,all review _and approve, modify or reject ,,, 
the amounts shown on such Applications as being due to the Contractor in accordance with the ~.,, .. 
Contract Documents.. Each Application for Payment shall ~e signed by the Architect and the .. 
Construction Manager, then delivered to the School District Board. The Architect's certification,of 
an Application for Payment shall constitute a representation to the School District Board, based 
on the Architect's observations at the site and on the recommendations of the Constmction 
Manager that, to the best of the Architect's knowl~dge, ihformation and belief, the Work has 
progressed to the point indicated and the quality of the Work is inaccordance with the Contract 
Documents. The foregoing representations are subject to an evaluation of the Work for confoml
acne with the Contract Documents upon Substantial Completion, to results of subsequent tests 
and. inspections, to· minor deviations :fi:om the Contract Docume1~ts correctable prior to 
completion and to specific qualifications expressed by the Architect. . The issuance of a ;,, 
Certificate for Payment sh!lll further constitute a repres~ntation by the Architect that to the best 
of the Architect's skill, knqwledge and belief the Contractor is entitled to payment in the amount ·• 
certified. , . ' 

.. 
2.}.13 Partial Occupancy. The Architect shall assist the Construction Manager and the School 
Dls~rict Board in determining dates of Partial Occupancy of the Work or portions thereof designated 
by the School District Board and shall assist in ·obtaining any nece.ssary certificate from. any 
applicable government authority. Prior to pattial occupancy the Architect shall prepare lists of 
incomplete or unsatisfactory Work and submit them to the School Distl'ict Board and the 
Construction Manager .. 

.:: 
2.7.14 Contract Closeout. Upon receipt of a Contractor's Punch List, the Construction Maf)ager 
shall provide written notice to the Commission, the School District Board and the Architect that the 
Work is ready for Final Inspection. The Architect shall assist the Constmction Manager in· 
conducting the FinalJnspection. If applicable, the Architect shall prepare ap. Architect' s· Punch List 
and transmit it to the Construction Manager and the Contractor. The Architect shall transmit a copy 
of any gu{\rantees, warranties, releases, bonds and waivers in its possession to the Commission. The 
original documents are public. records to be provided to the Sch,.ool bistrict Board. 

2.7.15 Contractor, Claims. The Architect sli'al1 revi({W claims from c;ntractors for additional 
compensation and equitable adjustment of compensation, and shall deliver a written recommendation 
to the Construction Manager and the School District Board about each claim and attend any dispute 
resolution meetings related to each claim. _, · 

2.7.16 Record Drawings. Based: on marked-up prints, dr;1wings oi· data provided by the 
,, Contractors and the As Built Drawings transmitted by the Construction Manager, the Architect shall 

furnish to the School Distt'ict Boara. one (1) set .of Record Drawings in the form of reproducible: 
Drawings correctly marked to show the Project as completed in the form of mylar tracings, one (1) 

, set of all other Contract Documents showing the Project as ~ompleted in the form of paper 
documents and one (1) set of all Contract Docun;tents showing the Project as completed on a 
computer mediuin approved by the School District Board. The Record Drawings, to the best of the 
Architect's knowledge based upon the As-Built Drawings delivered to the Architect by the 
Contractors and- the Architect's observations during-the progress of the Project, shall detail the actual 
construction of the Project and contain such annotations by the Architect as may be necessary for 
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someone unfamiliar with the Project to understand the changes that were made to the original 
'Draw~ngs. .. 

2.7.17 Contractor Responsibilities. The Architect shall not be responsible for and shall not have 
control or charge of construction means1 m~thods,· techniques1 sequences, procedures or scheduling 

' used by a Contractor to comply with the Contractor's qbligations 1.mder its Contract for the Project or 
for safety precautions and programs in connection with the Work on the Project. The Architect shall 
not be responsible for or have control _or charge over the acts or omissions of Contract~rs or 
Subcontractors or any of their agents or employees1 or any other persons performing any Work on the 
Project. The Architect does have a: duty to inform the School District Board and the Construction 
Manager if work is not being completed according to the Construction Documents ... 

:. '3,1 General 
·-~-

ARTICLE III 
ADDITIONAL SERVICE.S 

.~.; 

-~ 

3.1.1 The following services are not included in Basic Services and must be appt;bved in writing by 
_the School District Board with the concurrence of the Commission. The following services shall be 
paid for as provided in this Agreement in addition to the compensation for Basic Services; provided, 
however, the Architect shall not be compensated for any of the following services made necessary by 
the act or omission of the Arc~itect or any Consultant. · · 

3.1.2 Additional On~Site Services. Providing administration or ·observation of construction 
beyond those.services tobe~rovided as Basic Seryices pursuant to Subparagraph 2.7.4 . 

.. 
3.1.3 Scheduling Consultant. Serving as a construction scheduling consultant. 

3.1.4 Pei·spectives, Models·, Renderings. · ·Preparing professional perspectives, models or 
renderings that. are not otlJerwise useful or necessary to the Architect in the provision of Basic 
Services hereunder at the wri!fen request of the Commission or ·the School District Board . 

.. 
··• 3.1.5 Grant Applications. Preparing applicatio~s and supporting documents fo.~ governinental 

grants, loans or advances. , 
-~: 

3.1.6 SQecial Studies. Providing planning, site evaluations, environmental studies) or comparative 
studies of prospective sites, and preparing special surveys, studies ~md submissions required for 
approval of governmental authorities or others having jurisdiction over the Project. 

3.1.7 Surveys. Providing surveying services including lan,d surveys and rights-of-way studies. - . ·" 

3.1.8 Constructability and Cost Analyses. Preparing analyses of the construction feasibility of 
the Project or of owning and operating costs or preparing detailed quantity surveys or inventories of 
material, equipment and labor beyond those services to be provided as ·Basic Services. 

,_ 
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3.1.9 Off-Site Services. Providing planning or design service~ for off"site utilities which are 
not adjacent to the Project, building connections or roadways. · 

... 
3.1.10 Certain Revisions. Making revisions in Drawings, Specifications or other Contract 
Documents when such revisions are incon,~istent with ·written approvals or instructions 
previously given or are required by the enactment or revision of codes, laws or regulations 
subsequent to the preparation of such documents. 

3.1.11 ·Replacement Work. Providing consultatiqn conceming replacement of any Work on the 
Project damaged by fire, casualty or other cau~~ not oue to negligence of the Architect or any 
Consultant and furnishing services as may be required in connection with the replacement of such 
Work. -

'• 
.• 

....... ' 3.1.12 Contractor Defaul~., Providing services made necessary by_the default of a Contractor. 
~'-

3.1.13 Additional Documents. Preparing more than the· sets of Contract Dpcm,nents required as 
Basic Services pursuant to Subparagraphs 2.5.1,.2.6.3 and 2.6.8~ · 

,c 

3.1.14 Asbestos. Providing se1·vices related to identifying, surveying, remediating, removing or 
disp~.sing of asbe~tos. ,, 

..... 

... ARTICLEIV 
RESPONSIBILITIES OF THE SCHOOL DISTRICT BOARD AND THE COjWMISSION 

4.1 Required Actions: The Cqmmission and the School District Board shall review, approve or 
take such.actions as are required of them by this Agreement, the Contract Dopuments and applicable 
law in a reasonable and timely manner. · · 

4.2 Instructions to .Contractors. All instructions of the Commission or the School District 
Board to Contractors shall be through, or in consultation with, the Construction Manager, with notice . 
to the Architect. · · . 

· 4.3 School District Board's "Requirements. The School District Board and the Commission 
shall provide full information regarding its requirem.ents for the Project including, without limitation;~· 
the Program of Requirements, any agreement related to the Project, design and construction 
standards and work rules which shall set forth the School District Board's and the Commission's use, 
design, time and financial objectives, constraints and criteria, including space requirements and 
relationships, flexibility and expandability, time constraints iinposed .bY fiscal and budgetary 
consider~tions, special equipment and systems and site requirements. 

'• 4.4 Stated Representative."· If any party shall change its stated representative as set forth on 
Page 1 of this Agreement, they shall notify all other parties of that change immediately in writing. 

4.5 Site Description. If reasonably requested by the Architect as necessary for the Project, the 
School District Board shall furnish a legal description ·and a certified land survey of the site, giving 
as applicable, grades and lines of streets, alleys, pavementS and adjoining property, rights-of-way, 
restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of the site; 
locations, dimensions, and comple~e data pertaining to existing building, other improvements and 
trees; and full information concerning available service and utility lines both public and private, 
above and below grade, including inve1ts and depths. The Architect and the Construction Manager 

, .. ~ ' 
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shall be entitled to rely upon the accuracy and completeness of information provided by the School 
District Board under this Paragraph. '~ 

=~· 

4.6 Notice to ·Architect. If the School District Board or the Commission observes or otherwise 
becomes aware of any Defective Work or other fault o1· defect in the Project, prompt notice th~reof 
shall be given to the Architect and the Construction Manager. • . . .. , . .. 
4.7 Legal Representation. The School"District Board and tfi~ Commission shall not be' 
responsible to provide, or pay for, any Iega1 representation of the Architect. 

~ r: 

0:. 

ARTICLEV 
COMPENSATION 

-~-i 

·:~. ;..: -~ 

5.1 Total Compensation. The 'total compensation of"the Architect and all Consultants shall 
consist of the Basic Fee, any Approved Additional Services and-Reimbursable Expenses and shall 
1_10t exceed the total amount of One Million Nine Hmrdred Fifty-Nitte Thousand Five Hl(ndred Ten 
1Jollm·s ($1J959,510.00). ·· 

=!: 

5.2 · Basic Fee. 
.-":". 

5.2.i Amount of Basic Fee. For .all of its services hereunder, the School District Board agrees to 
pay the Architect a Basic Fee of One Million Eight Hundred Ninety Six Thousand Three Hundred 
Ninety Dollars ($1,896,390). This Basic Fee represents 6.10 percent of the' Construction Budget set 
forth in Subparagraph 1.2. A change in .the Basic Fee may be made only .by an amendment to this 
Agreement in accordance with Subpar~graph 9.5.2. 

~--

5.2.2 Extent of Basic Fee. The Architect's Basic Fee includes all compensation for Basic 
Services, including without limitation, for salaries or other compensation of the Architect's 
employees at the princ~pal· office, branch qffices and the field office, general operating expenses of 

,; the Architect's principal office, branch offices and the field office, any.patt of the Architect's capital 
expenses, including interest on the Amhitect's capital employed for the Project, overhead or expenses 
of any kind, any costs incurred due to the negligence of the Architect, the Architect's general 
advertising, federal, state or local income, sales or other taxes, state franchise taxes arid qualification 
fees, and membe1:ship in trade, business or professional organizations. 

5.3 . Additional Fees 

5.3.1 ,, .Fees For -AdditionaL-Services. The School District Board shalJ pay the. Architect the 
followiiigAdditio1lal Fees for the following Additional Services: ·· 

Additional Service 

Optional Demolition 
(w/o asbestos abatement) 

Additional Fee 

$ 63,120' 

In all events, total Additional fees shall nqt exceed the amount of Sixty~Three Thousalid One 
Hmub·ed Twe11ty Dollars ($63,120} witll.out an amendment to this Agreement in accordance with 
Subparagraph 9.5.2 and a request filed in accordance with Subparagraphs 7.2 and 7.3. 
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For ,other Additional Services provided by the Architect and any Consultants in accordance with 
Article III, the School District Board shall pay the Architect Additional Fees in an amount negotiated 
to the mutual reasonable satisfaction of the Sch9ol District Board and the Architect, but in all events, 
such Additional Fees. shall not exceed 2.5 times the Direct Personnel E.."{pense incurred by the 
Architect and any applicable Consultant in providing those Additional Services. Except for th~ 
Additional Services and Additional Fees listed· above, Additional Services and any Additional Fees 
may be approved only by an amendment in accordance with Subparagraph 9.5 .2. The At;chitect, with 
the prior wl'itten consent of the School District Board, may provide Additional Services through one 
or more Consultants in accordance with Subparagraph 1.1.7. · 

5.3.2 Direct Personrtel Expense. Direct Personnel Expense. shall mean the pmtion of di~·ect 
salaries and wages of all personnel of the Architect or any Consultants, as applicable, including 
professional, technical, management, adminis~rative and clerica~ employees, and principals engaged . 
on the ~reject related to their time devoted to ·the Project and the portion of the cost of their 
mandatory and customary contributions and benefits related thereto such as employment taxes and 
other statutory employee b~nefits, social security contributions, insurance, sick leave, holidays, 
vacations, pension and pro~t sharing pursuant tq plans qualified under federal law and similar 
benefits related to .their time devoted·to the Project. Direct Persom~el Expense shall not include any 
bonus or similar plan or agre_ement related to the Architect's performance on, or profit from, the . 
Project. ,, ., 

5.4 Method and Terms ofPayment 

5.4.1: Basic Fee. Payment of the Basic Fee shall be made monthly in proportion to services 
performed in each Phase of the Project in accordance with 'the following percentages of the Basic 
Fee: · '· 

Pre-design Phase 
..... 

5% 
.. ... 

Schematic Design Phase 20% .. : 
Design Development Phase 20% ~ 

Construction Documents Phase 25% ·. 
Bidding or Negotiation Phase 5% 
Construction Phase 20% 
Project <:;Ioseout :~ 5% ,, ,·. 

.. Any: balan~e of the final 5% of the Basic Fee shall b~ p~id upon Project Closeout as follows: one
half after prepa~ation of all Punch-Lists and one-half after completion of all Punch-List items t9 the 
reasona~le satisfaction o{the School· District Board and receipt of Project Record Drawings by th(1 
School District Board as provided hi 'this Agreement. The School District Board may waive the 
withholding of any final. balance or part thereof, if the Architect has performed to the reasonable 
satisfa~tion of the School .District Board. Payment of the last'twenty percent (20%) of the ,,, 
appropriate portion of the Basic Fee for the Predesign Phase, the Schemat.ic Design Phase, the Design · 
Development Phase, the Construction Documents Phase, and the Bidding or 1:-legotiation Phase shall 
be made only after all documents and Drawings require~ for the respective Phase have been 
submitted to the Commission or 'the School District Board, as applicable, in form and substance 

· reasonably satisfactory to the .Commission and the School District Board .. The Basic Fee, including 
without limitation the final 5% thereof, shall be subject to all setoffs in favor of the School District 
Board for claims against the Architect. Payments .for Basic Services shall be based upon a properly 
completed Architect's Pay Request or Invoice and shall be made within the applicable time limits. 
The Architect's pay request shall be submi~ed to the Constmction Manager for approval prior to 
payment. 
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.,. · ;'"5.4.2 -Additional Fees. Payments of Additional Fees for.Additional Services in accordance with 

Article III and Subparagraph 5.3 shall be made monthly based upon services pe~formed or expenses 

incurred, as applicable, and as shown by a properly completed Architect's Pay Request or Invoice. 

5.4.3 . Payments by Architect. Within ten (10) business days ofrec~ipt of·p!\ymentmade purs~1ant ,, 

to this Agreement, the Architect shall pay all portions thereof due to Consultants. 
. ~· 

5.4.4 · Compensation for Extension' of Project Time. If the Architect notifies the School•Distdct 

Board hot less than thirty (30) days prior to the time for completion of the Project set by the Project 

Schedule approved pursuant to Subparagraph 2.6.9, that such time for completimi is reasonably 

::e~peet~,:\to· ib~ ~~~®g~''liY ll,:iQre,rtba.it teiLp¢reent.(IO%) through no fault of the At·chitect, the ·· 

•.¢~@:p~~~:a:!r6':ni. ~if\:arl}'i if'o.r\B.:asfQ,.;;$~li~'iig~ ~o;·. b~ rendered during such extended period shall he "' 

.;J.1¢~<iti~t~gJg ~b~'~mffit!J~J .. ~~~$_§!,~J~t~·~a}i~fab~ion'.qf'the School District Board and the Architect. If, as 

~~ ;fQ§t1It·>t1f'such '11e$t)ti:ation; :th~ $¢h~P.l, :D'i.sld~t; Board agrees that the Architect sJ1all be paid 

additional compensation, an amendment to that effect shall be executed · in accordl1nce with . 

;s ,,·Subparagraph 9.5.2 before the Architect renders any services made necessary by such extension of 

the time of completion, unless otherWise agreed in writing by the Commission and the School 

District Board. . . 
. v: ( : .. 

5.4.5 l1omp~nS.~liou:.fof.Cliange'o~t:ScopeufP:~·oiect·oi~·eonsttuctiim':Budget. Th~ Scope of··· ' "' 

the Proj~c'tis%.d~fihed qtfiie;J\_f!pJ:Q~yd Progra'in of Requiremenis .~-~jp#,i):V,!~M-' #LSti~para~t~J:ll':Q\·2.2~. 
The Co:l1~tr!J.~!\9# i'B.Jr<;Ig~t,jS'><l~t'iP'.9'cl. in Subparagraph' 1.1.2. If~the~· Qomm,i~~J<>n; ~mf;i: tliY' S¢lj;<?9l 
DistrictBoard· materlally·¢b;ang~;thi. Scope of the Project after llJ~ ~¢h~m'a:~i~;!)esigfi Phase or:the: ,. 
Construction Budget at any time ·after the execution of this Agreement through no fault of the 

Architect, any necessary adjustment i~ the compensatjon-of the Architect shall be negotiated to the 

mutual reasonable satisfaction of the School District Board and· the Architect. If, as the.result of such 

'if~f#otiation,:. tll~ School District Board ~g~.9~$. ~lffitr .l~~· #{tg~itecf lihs,ili lfc ,,PaiS ractd1Uonal 

·g~~~~7[!~l!?iift~~~:::~~:~n:~; !~~~i~~;~;~~~t~~:~~~~~~\i;ti~~K~!~~i[ifJ~lJg~~~~a~~~~~t·~~~1: 
or the Construction Budget, unless otherwise agreed'>ih Wt~blg: hy·tllp;:GI>JU.n1~$$ioP,:-~M :me ~~ilp{)'l 
District Board. "· ·· ····· · · ·· · 

~-' 

ARTICLE VI 
INSURANCE AND INDEMNIFICATION 

"',: 

6.1 Insurance 

6.1.1 Casualtv Insurance. Except when a modification is requested in writing· by the Architect 

and approved in writing by th~ School District Board, the Architect shall carry and maintain at the 

, Architect's cost, with companies authorized to do business in Ohio, all necessary liability insumnce 

(which shall .include as a minimum the. requirements set f01ih below) d11ring the term of this 

Agreement: ·· 

a. Worket;s• Compensation and employer's liability insurance to the fullest extent 

required by applicable law; 

b. Commercial general liability coverage for bodily injury and property damage, 

including limited contractual liability coverage, in not less than the following 
amou~: ~ 

General Aggregate Limit: 
$2,000,000 each occurrence; 
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Each Occurrence Limit: 
$1,000,000 each occunence; a~d 

c. Commercial l)utomobile liability coverage, including' non-owned and hired, in an 
a.mount'not less than $1,000,000 . 

6.1.2 Professional Liability Insurance. When the Gommission doe.s not elect to procure Projec{' 
Professional Liability Insurance, and subject to the Commission's wa!ver or modification of. 
Professional LiabHity Insurance ·upon written request of the Architect, the Architect shall maintain 
insurance to protect against claims arising from the performance of the Architect's ~ervices caused 

·by any negligent acts, errors ·or omissions for which the Architect is legally liable (''Professional 
Liability Insurance"). Except when a waiver js approved by the Commission upon written request of: 
the Architect, such Professional Liability Insurance shall be in ·an amount not_ less than $1,000,000 
per claim and in the annual aggregate. The Architect shall endeavqr to keep·such insurance in erfeet·J 

>' for so Jong as the Architect may be held liable fo~· its.performance of services for t11.e Project. If the 
;; Professional Liability Insurance is written on a claims-made basis, such .insurance shall have a 

retroactjve date no later than the date on which the Architect commenced to perform services relating 
to the Project. The.insurance compahy is!;uing the Professional Liab~lity Insurance policy must be 
authorized to_ do business in .Ol)io and have a rating of at least A status as noted in the most recent 
edition of the Best's Insurahce Reports. ·. · '" 

., . 

• 6.1.3 Certificates. The Architect shall provide the School District Board with certificates. of 
insurance evidencing the required ··coverages and amounts, including without limitation ·any 
certificates of renewal of insurance. Each policy of insurance required to be purchased and · 
maintained by the Architect, shall name the School District Board and ·the Commiss.ion as an .. 
additional insured. The celiificates of insurance shall contain a provision that the policy ~r policies .: 
will not be canc~led witho~1t thirty (3 0) days priot written notic~ to the School District Board. 

..• 6.2 Indemnification 

6.2.1 Indemnification by Architect Generally. To the fullest extent permitted by law, the 
Architect shall and does agree to indemnify and hold harmless tP,e Commissio!J, the School District 
Board and their members, officers, employees and representatives and agents from and against all 

' . claim.s, damages, losses, liens, causes of action, suits, judgments and expenses (including attorney's 
fees and other costs of defense), of any nature, kind or description, which (a) arise out of, are caused· 
by or result from performance of the Architect's services and (b) are attributable to bodily injuiy, 
personal injury, sickness, disease or death of any person, or to damage to or destruction ofpropetty, 
including the loss of use and consequential ·damages resulting· therefrom, but (c) only to the extent 
they are caused by any negligent acts, errors or omissions of the Architect, anyone directly or 

.~·indirectly employed by the Architect or anyone for whose acts the Architect is lega:lly liable. This 
Subparagraph is intended to be, and shall be construed as consistent with, and not in conflict with, 
Section 2305.31 of the Ohio Revised Code. . ~-

·' 6.2:2 Intellectual Property Indemnification. To the fullest extent permitted by law, the Architect 
shall and does agree to indemnify and hold harmless the Commission, the School District Board an.d 
their members, officers, employees and representatives from and against all claims, damages, losses, 
liens, causes of action~ suits,,judgments and expenses (including attorney's fees and qther costs of 
defense), of any nature, ~itid or description, which result from any claimed infringement of any 
copyright, patent or other intangible property right caused by the Architect, anyone directly or 
~ndirectly employed by the Architect or anyone for whose acts the Architect is legally liable. The 
Architect shall not be required to indemnify and hold harmless such persons for such matters when 

;:; 
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.;;~ ··. the claimed infringement occurs in materials provided by the Commission or the School District 

Board. 
;· 

ARTICLE VII . 
DISPUTE RESOLUTION PROVISIONS 

7.1 " Mediation. Instead of, or inaddition to, the procedures set forth below, the Schoo!District 

Board and the Architect may, by written agreement, submit any claims, requests, di~p'\ltes or matters 

in question between or among them to mediation upon such terms as shall be mutually reasonably. 

agreeable. .. 

7.2 ·:Notie~'~i'ild:~)rtiing. o:fl(R~gtJ.esf[ Any;.reqt;~~~t::Py4M At.gl)!t'¢~~;ro~~ Additional Fees shall be . 

made irt'WritfngJ9;~jh~ S9h~~J .J?~$tti9tNoard a@';;ftJeitpHbt;ttJ:p-acym:¢~t~~f:the fina1 5% of.the Basic · 

Fee. Failure ofthe Architect to timely make such:ix~qY,~~H~b)\l.t,?&u'~~i~~t~,a ~aiver by the Architect 

'' of any request for such fees and expenses. • · 

7~3 Request Information. In every_v·.rritten request filed pursuant to-Paragraph 7.2, the Architect 

:Slil1H provi&:i1he . .Ji}'lt1JJ::e: ~md)lffiQU)}~ 9t!ittl~;;J'¢;,9pest; ic;ientification o{ persons; entities atid events 

ri.!~P.Cl.n#.J~l~'fof~i,t.e:"t~q\te~firactivttie.~j>nfuJ~;:~i;gJe¢t:Schedule affect~d by the request or new activities 

ct<!ated .b~:,:;\t1Y,}l~Ja¥<iri4.iih.e::,t~~l}lfioljS~iJf~ii1h Q?(isting activities; anticipated duration of any delay; 

~nh~~?,i:'e~q~~!Jfl¢~ action't9 a\'oi&ot'trrininiiz~,.an~ future delay. - . · 

7.4 Decision of the School District Board. If the Architect files a written· request with the· 

School DistrictBoar:d pursuant to Paragraph 7.2, the School District Board shall review the request 

' and render a final deci~ion in writing as between the School District-Board and the Architect. Any 

payment resulting from such decision must be approved by the Commission pursuant_ to an 

Amendment to this Agreement in accordance with subparagraph 9.5.2. 

7.5 Performance. The Architect shall proceed with the Architect's performance of this' • 

Agreement during any dispute resolution process, unless otherwise agr~ed by the Architect and the 

School District Board in writing. The School District Board shall continue to make pa;iment, ·in 

accordance with this Agreement,· of any limounts not in dispute pending· final resolution of any 

dispute in accordance with this Paragraph, The· decision of the School District Board shall be 

'' conclusive and final. · 

7. 6 Delegation. No provision of this Article shaH prevent the School District Board from 

delegating ~he duties or authorities of the School District Board to any other person selected at the_ 

discretion of the Schopl District Board. 

ARTICLE VIII 
.· TERMINATION AND REMEDIES 

8.1 TerminatimJ of Agreement 
:•: 

8.1.1 eMeaiis;ofdierrtthu1tion~ This A;g(.e~tn~n.t miW be terminated by either patty upon seven (7) 

days wiitt~IFJJ~(j~~ :~lip:gJpilli~· other P.~.~y; faH lti .:Perform in accordance with the terms of this 

Agre'eWH~nt; pto\ii<leqLhowev¢r,. the ArchiJ~t ~h~JlYll§;t.terminate this Agreement for non-payment if 

the Schoolbistdct Board initiates the payment process for all reasonably undisputed amounts due to 

the Architect within teh (10) days of receipt of the Architect's written notice to terminate. This 

'( ·· Agreement may be terminated by the School District Bo11rd without cause upon fifteen (15) days 
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written notice to the Architect. This Agreement may be termittated at any time upon the mutual 

consent of the School District Board and the Architect. 
> 

8.1.2 •· Arcliitect~s'ltcmedfes.Upon:T~rminatloJ1:::b}(ttre;Scliool:Disli'iclBo:ird.WitlioufC~usc~:or 
Termin:Rtion by .Aicliited: In tlie event of a termination which is not du·e to the failure of the 

Architect to pe!'form in accordance with the teriJ?.S of, this Agreement, the Architect shall be 

compensated for all Basi~ Services of a completed Phase petformed prior to the termination date in 

accordance 'Yith the percentages set forth in Subparagraph 5.4.1. In such event, for services rendered 

prior to the termination d~te _in an uncompletec;l Phase and for Additional Services, the Architect shall 

receive compensation based on the ·percentages of completion of. that Phase or those Additional 

Services, as applicable. .. . \ '' .. 

·8.1.3 :ArcliitecHs .. Remedies·cTI))on Tei'miiiitidli: l1)fflle :scilfooLDist:fictB:Oa1·dtfor\Gat1se. In the· 

event ofa termiriatiori which. i~' due to the failure of the Archii~ct to perform in accordance with the , 

ter.lll:s 'of tl~is Agreement, the Architect shall be compensated only for Basic Services performed -and 

.~paid for prior to the termination date in .accordance with the percentages set forth in Subparagraph 

., 5.5.1; together with Additional Services completely performed prior to)he te1m~natic;m date. · 

s:vi A1;cbitect's Remedies. Upon Termination by Mutmil Consent. · In the event of a 

termination upon the mutual consent of the· School District Board and the Architect, any 

compensation for Basic Services or for Additional Services shall be negotiated and set forth in an 

amendment to this Agreement in accordance with SuQpar~graph 9.5 .~ prior to such termination. 

8.1.S Post-Termination Matters. If the School Distdct B·oard and the Architect agree that any 

~'services are to be performed for the Project by the Architect after any ter~ination date, the amount of 

any compensation and the method and terms of payment of such compensation related to su9h 

services shall be negotiated and set forth in an amendment to this Agreement in accordance with 

Subparagraph 9.5.2 prior to the commenc-ement of such services. Such amendment and any.relevant 

obligations to.;be performed by the Architect under this Agreement will survjve termination of this 

Agreement. ' · 

8.2 Remedies 
'• 

8.2.i Cumulative Remedies. No remedy conferred upon the School District Board by the terms 

of this Agreement is intended to be exclusive of any other remedy provided at law or in equity. Each ., 

and every remedy of the School District Board shall be cumulative and shall be in addition to any 

· other remedy given to the School District Board hereunder or now or P,ereafter existing. Except as 

otherwise provided in· this Agreement, no remedy confened upon the Architect by the terms of this 

Agreement is intended to be exclusive of any other remedy provided at law or in equity. Except as 

otherwise provided in this Agreement, each and every remedy of the;'Architect shall be cumulative 

and shall be in addi#on to any other remedy given to the Architect hereunder or now or hereafter 

cxisti~g. ·• 
' ., 

8.2.2 Remedies Not Waived. No delay, omission or forbe~~ance to '~xercise·any right;•poV.:er or 

reme.dy accruing to the School District Board or the Architect hereunder shall impair any such right, 

power or remedy· or shall be construed to. be a waiver of any breach hereof or default hereunder .. 

Every such right, power or remedy may be e?>ercised as often as deemed exp~dient. 
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ARTICLEIX -
. MISCELLANEOUS Pll.OVISIONS 

9.1 Ownership and Use of Documents 

9.1.1 iPf(feif'i: 6f:'fli'e' Seho' '<tc ··.· .. ·... d. Drawings, Specifi9ations and other documents 

preparetf'tt.Y?Qr<w~1Iv~h~ ~ppe.t;a J<?n 9t1.. ~·, j,C;Jiitect or any Consultant pursuant to this· Agreement 
ar'e the :Rr§p~1~~ ~~'die $riliool Distdc(El'oatd whether or not the :Project for which they are prepared 
is commenced or completed. The Architect or Consultant, as applicable, may retain copies, " 
including reproducible copies o.f such Drawings, Specifications and other documents for information 
and reference. Such Drawings, Specifications or other documents may be used by the School District 

·.Board or others employed by the School :r;>istrict Board for reference in any completion, .correction, 
remodeling, renovation, reconstruction, alteration, modification of or addition to the Projeyt, without .. 
compensation to the· Architect or Consultant. Unless the Project is a pl'ototype, such Drawings, ··· 
Specifications or other documents shall not be given or sold by the _school District Board to be used 
by others, on other Projects except by agreement in writing and with agreed upori appropriate 
compensation to the Architect or Consultant, as applicable. The Architect shall not be held liable if a 
third party receives the Architect's ,Drawings, Specifications or other pocuments and either modifies, 
changes or uses the documents in a way not originally anticipated when the documents were created, 
If an event occurs for which the ATchitect'or Consultant may be liable, the School_Distdct Board, 
shall notify the Architect or Consultant of such event as soon as practical after such event and shall 
provide access to the Project to the· Architect or Consultant at}d 'their representatives. This 
Subparagraph sh~ll survive termination of this Aweement. 

9.1.2 Architect's Intellectual Property. Except as specified in Article 9.1.1 above, all inventions, 
patents, design patents and computer programs acquired or developed by the Architect in connection 
with or relation to the Project shall remain the property of the Architect and shall be protected by the 
School District Board from use by others excepfby agreement in writing with appropriate and agreed 

. upon compensation to the Architect. · · 
.~ ~ 

•"" ~ .... 

9.2 Public ReJations. Prior to cbmpletion of the Project, any public relations or publici~y:about 
the Project shall be within the control and with the cqnsent of the School District Board and the 
Commission. However,_ the Architect shall have the right to include repre:;Cintations of the design of ; 
the Project, including photographs of the exteriot and interior, among the" Architect's promotional 
and professional materials. The Architect shall seek the t:Xpl'ess approval of the School District 
Board and the Commission prior to making any application, or submitting for any design awai'd, or 
acknowledgement of any kind for the Architect's services for the Project. · 

. . . ,·. 

9.3 Records~ The reGords o.f all of the Architect's Direct Personnel Costs, Reimbursable 
Expenses and payments to Consultants pettaining to the Project sha~l be·_kept on a genetally 
recognized accounting ~asis and shall be available to the School District Board and the Commission 
at all times and shall be maintained for seven (7) years after Final Acceptance of the Project by the 
Commission. All other records kept by the Architect related to the Project shal~ be available to the 
Commission and the School District Board at all times and shall be maintain~d for' six (6) years after 
Final Acceptance oft4e Project by the Commission. 

9.4 Successors and Assigns. The School District Board and the Architect, each bind 
· themselves, their successors, assigns and legal representatives, to the other party to this AgL·eement 

and to the successors, assigns and legal representatives of the other party with respect to all terms of 
this Agreement. The School District Board and the Architect each acknowledge that the Commission 
is an intended third-party beneficiary of this Agreement and a duty of tru~t and care is oweq ~o the 
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