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a11d 

HAR'I'FORD FIRE "INSURANCE COMPANY 
10501 'I'imbetWooa Cit:c1e, Suite 208 
LoulsviUe, :Kwtucky 40223 
c/o Agent: Schiff, Kteid1el\<She11, Ltc. 
1 West Fourth Street, Suite 1300 
Cincinnati, Ohio 45202 

and ,.· 

MElt CHANTS BONDING COMPAN1 
2100 Fleur Drive 
Pes Moines, Iowa. 50321 
c/o Agetlt: D:l.W$Ottlnsura.Met lnc. 
1340 Depot Stteet 
Cleveland. Ohio 44116, 

and 

JOHN DOE CORPORATIONS ONE (1) 
THROUGH'I'EN (10) 
(Namea a-nd Addresses 'U:tlliil~Wil) 

and 

JOl-IN J)OE BUSrNESS EN'l'IT.IES 
ONE (1) THROUGH TEN (:l.fi) 
(Natnes a.ttd.Addtesses Unkunwa) 

attd 

JOHN DOE lN.OIVIDU.ALS 
ONE (1) 'l'UROUGH FIF'rY (50) 
(N'lmea ~ndAddteases Unknown) 

Defendants. 
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1. This :ls an action for tnoney damages and decla.l'll.toxy :relief: 
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2. Plaintiff, Ohio Sd10ol .Facilities Cotnmiss.ion ("OSFC'), ;is an agency of the state of Ohio, 
I 

organized and existing pu.tsuant· to- RC. Ckpter. 3318, with sBecific liUtho.dty to admiuistct and 

enforce R.C. Chllptet 3318 fo.t lind on behalf of the state o£ bhlo; and ~!IS the .tight to sue in ifs own 

name. 

3, OSFC ~as formed by the Ohio General Assembly ~o facilitate the cOil.Sttuction and 

.tccans(tUctioo of educational buildings tlu:oughout the State of Ohio, and its headquartd.'S a.te 

lo~ted at 30 West Spt:i.ng Street, 4th Floor, Columbus, P.tanldin County, Ohio 43215. 

4. As patt of the OSFC progttUn, school dist.cicts :u.e identified to pattnet with OSFC in the 

f.utancing and construction of school f11cilitie!l lhroughout fue State o£ Ohio. 

5. :Plaintiff, Gtand Valley Local School District Bo11td of Education CUGtand Valley? l~ a duly 

ronstituted Ohio political subdivision, which secw:ed a favo~:ab.le vote of electors of the Grand 

Valley Local School Djsttict_ to fund the l01:alsha1:e of the scl!ool bullcling ptoject with OSFC, whldt 

is the subject of this litigation. (OSFC and Gtand Valley ::~:~;e C()llectivdy refer.ted to as the 

"Owners''). 

' 
6. The events tlutt give rise to this action occutted in. ~onrtection with the design l\lld 

! 
construction fo:l! Grand Valley of the new PK-12 School Building!located at 111 Gtand Valley A'Ve. 

I . 

I 

West. Otwell Ohio 44076 (the "Project'~ which occutred between 2001 and 2005. 

I 

'l. The Project included atnong othet things the de~ign, engineering, constcuction, 

maaufactu.cing, M!letnbly, delivery, and installation of sttuctutal st~el, roof, fJashing, wall, windows, 

doors, insulation, and tnasonty ayatems, site development of stobn sew& 11ystrumr as well lis site 

dev-elopment, excavation, and prepata.tion of th~ building identified in the precediog pam~ph. . 

s; Defendant, Buehret Gtoup Architectw:c & Eogineeritlg, !nc. ("l3uehter"), is, upon 

lnfo.rtnaclon and belief. ll.n Ohio Ptofessloru~l Cotpo1-ation licensed to do business .in Ohlo and Wfls 
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previously engaged in providing architecLw:al1t11d clesigt1 s71viccs; Its agent for service of process is 

Fan Zhang, 7445 Aitpott Highway, Holland, Ohio 43528. 

9. Buehrer was the Architect artd Engineer of tecotd {ot. the Project, petfottning, designing, 

and supervising the a1clritectu.rlll, cn.ghleering. 11nd const1ucti~n aspects of the Project before, 

during, and after consttuction. 'fhc acts performed by agent~ 'and employees of this Defendant 

CQncetning the Ptoject were :in connection with t!tei.c duties ~ith srud Defendant, and they were 

acting in attd about the discharge of those duties and within the scope of theit employment -and/ ot 

to. On o.c llhoutAptil22, 2002, G111nd Valley en~ered into a: contract with Buehrer to se1ve !'Is, 

the Architect. and Engineer of .tecord fo.t the Ptoject (the "Buehrer Contract"), Plaintiff OSFC is 

specificl\lly identified in the Buehrer Contract as M. intendl.ld thitd-r:u:ty bene£iciaty so lll! to peL'tttlt 

OSFC co obtain full petfonnance of Buehrees obligatioos, and thus Grnnd Valley and OSFC are 

real p:u:ties in interest io the J3uehter Contrru;;t. A ttue and acclli'll.
1

te copy of the J3uelu:er Contfact 1~ 

almched hereto 118 Bx!JihiiA and incotpo.r:ated by .reference as if Cully :rewtitten he.teirt. 

I 

11. .At aU times rdevant herein, lllld upon 1nroxmation an~ belief, Defendant Jack Gibson 

Coosttuction Litnited, aka Jack Gibson Construction Com~any ('"'Gibson") w.as ~n Ohio 

cotpo.ration licensed to do 1\.lld conducting business in the lltate d£ Ohio, with its principal place of 
I 

business located at 2460 Parkman Road, NW. Wat.ten, Ohio 4~485, and was a General 'l'1'i1des 
I 

contractor for the P.roject. T.hc acts pctfo:rm.ed by agents and :employees of Defendant Gibson 

concetniug the P.roject were in connection with their duties with said DefencL!.nt, and they were 

acting in and about the dischatge of those duties and within the scope of their employment. 

12. On ot about October 14-) 2003, the State of Ohio, through the P.tesident and Treasurer of 
I 

• I 

Gmnd ValleyJ e.nteJ:ed into a contract wlth Gibson to se1ve as the ~enet-al Trades contractor for the 
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P.rojoct (the "'Gibson GenenU. Trades Cootl:act''), and th.us the S~~te of Ohio, thtough the OSFC and 

Grand Valley, is the real party in interest to the Gibson· General Trades Contract. A true <1nd 

accurate copy of the Gibson General Trades Conttact is !l.~cbed he.reto as Bxhibif.J ], and js 

.inco.rpomted by .teference as if fully r~vrittenhetein. 

13. At all titnes relevant hetcitl, and 1.1p0n in£ottnation: and belie~ Defendant McMillan 

Consttuction Limited Q1eteinaftet "McMillan~') was an OhiO cot.poration licensed to do and 

conduccing Pllsiness :in the srnte of Ohio, with its principal place o£ business 1ocatcd at 26457 St 

Route 58, Wellington, Ohio 44090, and was the early site contmctot f'o.t the P.toject. Mc~n filed 

its <llssolution on ot about Octobe1: 15, 2007. witl1 the OW~ Secretaty of St:a.te by David 0. 

McMillan. its authotized representative and its Agent for Setvlc:ti of Process. David 0. McMitlan's 
I 

address js 2§457 State Route 58, Wellington, Ohio 44090. '4e acts performed by agents flnd 

employees of this Defendant con~;;eming the ~~oject.:wece in connection with theit dutica with said 

Defendant, and they wer.e acting in and about the di.~chatge of th;ose duties and within the scope of 

their ctnploy.tnent. 

14. 011 or atound May 28, 2003~ the State of Ohio, through the President and T.reasuter of 

I 
Grand Valley, eo.teted :into a conttact with M¢Millan to sctve ~ the early site contfactot fot the 

I 
! 

Project (the "McMillan Conttnct>,. The Stltte of Ohio, throush the OSFC and Grand VaUey is the 

teal party in intetest to the McMlllan Contract. A true and accurate copy of the McMillan Contract 

is atfll.ched hereto :as Bxhibltt C, and is inco1potated by ;tderence ltS if fully tewtitten herein. 
' 

15. Defendant Hattfotd Pioo Imurance Compaa.y (here.inafter:'criattfotd Fire'? is a cotpol-ation 

licensed to issue insurance, including sutetj bonds, with its principal place of business being 10507 

Titnbetwaod Circle, Suite 208t Louisville. Kentucky, Its duly ltUthotized agent is Schiff. Krcidlet" 

Shell, lnc, 1 \\'lest Foutth Street, Sulte 1300, Cincjnuatl, Ohio 45202. Hattford Fire issued the 
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sutety bond fo~ Defendant Gibson on its contract as set torth above, a copy of which ls 

Jnr.orporated by .reference and attached :JS Ex!Jibit 13; the surety bond fot Defendant Jack Gjbson 

Construction Company on its co~ua~t, a copy of which is inc?rpotatcd by :tefereace and atb!ched as 

ExbibitD. 

16. DefendantMetchants Bonding Company (het~aftet: "~etchants'') is a corporation licensed 

to issue .inslll'anc~ includmg surety bonds, with its p.clndpal place of business being 2100 Flew: 

Drive, Des Moines, Iowa 50321. fts duly authoili:ed agent ls Dawson Insutartce, Inc., 1340 Depot 

Stteet, C!evelRud, Ohlo 44116. Merchants issued the sll!ety bo1,1d fur Defend11nt McMillan on its 

conttact as set fo.tth., a hove, :a copy of which is lnco.tporated by .tefetence and llttttched as E~bibit 0. 

the sw:ety bond fot Defendant McMillan on its conttact, a copy of which is, inco.tporatetl by 

refereltce and at welled as Bxhihit B. 

17. At all tl:tncs ..tclev:~nt hetcitt, Defendants John Doe Co.tpo~tions One (1) through Ten (10), 

and/ or John Doe Business Entities One (1) through Ten (1 0), and/ o.t john Doc Individuals One (1) 
' ' 
i 

thtough Fitty (50), whose identities ate cuttently unknown to the, Pll!iotifls because they could not 

discover the.i.t names, executed pay applications ~nd/ or nte Je~lly te.'lponsible £01: the datn~ges 

alleged here.inafter a011/ot: are the individuals who are officets, ditectots, pth1cipals, :and/o.t 

employees of Defendants, and conducted and/ o.r are responsible fo.t the activlti~ as set forth Jn this 

Complaint. 

18. Each of the aforementioned contracts, Exhibits A-C. .inc~tpo.tates by reference additional 

documents, including without l..im.itation the Ohio School Deslgn Manual, General Conditions and 

Speci.flca'lions, Plano and Specifications, Special Conditions, 1rianufactuters• ~pedfications and 

installation guidelines, applicable building codes, later written and executed !'tnemlinents, and the 

like (collecti'Vcly, the f'Con.tract Documents"). These additio.n:~-1 documen1s ate part of the 
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aforementioned conttac!l!, b\lt ate 11ot attached as they are volutoinous and each Defendant should 

haV'e thetnih lts possession, .regardless, the additional documents ~ill be produced upon teque.st. 

19. Amoag othet things, Defendants fuiled to petfo.tm and othetwise bteached ce.ttain te1.1ns 

undct their respective contracts, breached exp.ressed and implied watmnties, failed to conect 

defective materials and installations, breached theft respective sauidatds of care, failed to perform jn 

a workmanlike manner, and/ or otherwise failed to comply with .the tequitet:nents of the Co:nttllct 

bocuments, and theb: failures have dit:ectly and proxiinately caused the Owners to incut additional 

cos(':; and datnages, including without llilJ.itation tepak:ing and rephci.ng defective work and products, 

placing the buildin&s in the condition contemplated by the parries,: and dimlnution in the fait market 

value of the buildlnas for the remaining conditions whlch are ~ot. su~cepfible to tepair without 

econotnic w·aste. The Plninti£6 axe cUttently in the p:roc~s of repairing and replacing the defective 

and non-complying wot:k, and the !ltnount of dntna,ges ate not th~tefote final. but are in excess of 
' 

$6,000,000.00. .. 
20. Defendai\t Hru:tfo.rd F.ite under the terms and conditions; ofits surety bond is joindy and 

! 
severely t:esponsible fat the damage p.roximately caused by. Defendant Gibson, lUld Defendant 

Merchants undet the tenns arid conditions of its surety bond is jointly and severely .responsible for 
I • 

the damage proximately caused by Defendant McMillan, as hctdn ~t forth. 

2.1. This Court has subject mattet and personal jucisclietion o~ this action bea\lli!c, a.t all ti.tnes 

.relevant herein, the patties wete domg business and/or. domiciled in the State of Ohio. 

22. Pursuant to Civ.R. 3(B), venue is prope.t: in Ashtabula County, Ohio because the actions and 

otcis1>ions that give rise to Plaintiffs' claims occur.t:ed Jn Ashtabula: County and the feal propetty at 

issue is located in said county. 
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EillS~IAIM FOR RELIE.fl 
;BJ!,EACH OF CONTRACTS BY GIDSO'N 

{ 

23. l)Jaintiffs incot-porate paragtaphs 1-22 above as if fully te~.ritten hetein. 

24. · Plaintiffs perfo!lned all of their obligations undct the Gibson Generru Trades Conttact and 

all conditions ptecede.nt to bringing this action. 

25. Defendant Gibson is liable to Plaintiffs for b.teach of the Gibson General T.tJides ContJ:a.ct 

by, atnong other things, failing to consttuct the Project in compliance \1,.-:ith the Conunct Docmnents, 

including without litnitation the plans and specifications; fllilil:)~ to pe.rfortn undet -and othetwi.se 

comply with the tetJllS and conditions in the Gibson General _Trades Contract; failing to correct 

~efective tnaterials and installations; failing to cottectl.y petfo.rm repllttS and xemedia.clon; and 

othe,.wise faill11g tQ petfottn in a. workmanlike mannet·. 

26. As a. direct il.nd proximate result of Gibson•s breach~ of its contt:~cts. Plaintiffs have 

incu.tted and will Jncur additional costs and damages to repalr and ceplace defective and non~ 

cotnf>ly.ing work :md materials in au amount :in excess of $25,900.00, plus pte-judgment inte.t:est 

othet compensatory und consequential damages, to be ptoven at triaL 

SECOND ClAIM FOR BELIEFt 
BREACH OF CONTRAcT BY MCMILLAN 

27. Plaintiffs inco.tpo.mte pa.tagtaph!t1-26 above as if fully rewritten hetein. 

28. Plllio.tiff$ petfotlned all of their obligations under the M«:;Mill11.n Contt~ct and all conditions 

precedent to bringing this action. 

29. Defendant Mc~n .is liable to Plaintiffs for breach of the McMilJan Co.tJ.Uact by, atnong 

other things, failing to oonstruct the Project in compl.imce w1th the Contract Documents, including 

without litnitation the plans and specifications; failing to perfo.trn unde.t: and otherwise comply with 

the tet.tns and conditions in the McMillan Contract; failing t9 correct defective material& and 
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installations; failing to cottectly perform r.epaits :tnd remediation; and othetwise fulling to petfOlm in 

a workmanlike manner. 
I 

30. .As a direct and p.roximate result of McMillan~s btea~hes of its contra~t. Plaintiffs have 

incutred and vlill .Incur ~tdditlonal ~;os!$ and dam:ages to tepait and xeplace defective and non~ 

complying work and matedals 1n an runount ln excess of $25~000.00, plus pte-judgtnent interest, and 

other compensato.ty and consequentlai datnBgee, to be pl.uven at ttial. 

TIDRD <:::IAfM FOR RELIEF: 
BREACH: OF EXJ?JJ.ESS & IMPUliD WARR.JW'UES BY GIBSON 

' 
31. "Plaintiffs u1co1potate patagt"aphs 1-30 above as if folty te~"l.titt£n hctcin. 

:32. At all dtnes relevant hetein, Defendant Gibson wa.s e.tlgaged in the ~gn~ formulation, 

pt:oducclon, c:.teation, consttuction, ~embly, sale, distribution, supplying, p.tep~tation, ~beUng, 

installation, .x:epair, ~nd/ or maintenance of the general tra.cles scope of work and matecials related to 

thePtoject 

33. Pefend11nt Gibson expressly and impliedly warranted tiiat its work and tnaterials wete free 

ftom defect in material or workmanship and were othetwise of ~ood :tnd metchantable quality and 

fitness for t!teb: intended uses. 

34, PW11tiffs and/ot theh: agents timely n.otified Defendant: Gibson of defects in the materials 

Md workmanship and that the same we.te othctwise not fit for' theh: intended use, but Defettdant 
i 
I 

C';rl.bson has tefused to honoJ: itB express and .implied wat.tanties. : 

35. ))efendar~t Gjbson b.rea.ched the express and itnplied \Vatranties by failing, a.mong othct 

things, to provide wot-kmansh.ip and :tnatedals of good and merchantable quality and fitness fot $c.k 

intended uses. 

. 36. As a ditect a.nd proximate result of Defendant Gibsoq's breach of e:xpress and hnplied 
' 

wattanties, Plaiotiffs bave incurred additional costs a11d damages .to .repaic and .teplace defective and 
' I 
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IlOn-complying work and materials in an lllllount in. excess of $2. ,000.00, plus pte-judgment intetest, 

and other compensatoty and consequeot:lat damages, to be proven at triaL 

FQUR1'H CLAIM FOR RELIEF: 
BREACH OF EXPRESS & lM.PLIED W,ARRAN'I'IES BXMCMILI..;!j,N 

.3 7. Plaintiffs incotpo.tate para.g:t:aphs.i-36 above as if fully r~ritten hereln. 

.38. At all titnes rdevant: hetdn, Defendant McMillan was ei1g-.1ged in the design, fomm.lation, 

ptoduct:ion, cr~ation, consttuction, asse1nbly, O"ille, ilisttibution1 supplying, p.tepatation, la.he!ing, 

installl\tion, xcpai.t, and/ o.c anaintenance of the parking lots and 1natet.ia!s related to the P.toject. 

39. Defendant MclV".dllan exptessly ru1d itupliedly warta.nted that its wo.rk and materials were ftec 

ftom defect in .tnaterlal ot workmanship and wece otherwise of good and me.s:chantable quality and 

fitness fo:t: their intended uses. 

40. Plaintiffs and/ o.t their agents timely notified Defendant ~cMillan of defects .in the materials 

and wo.tkmanship and that the same were otherwise not of gopd and .merchantable quality and 

titness for. their intended uses, bu.t Defendant McMillan hgs xefuscd to honor its exp~:ess and implied 
. ' 

wattanties. 

41. Defencknt .McMillan breached its expxess and implied w~n'anties by falling, among other 
I 

things, to p.covide wo.dcmanship and materil\~s of good and mercha;l~hlc. quality and Btness for thei.t 

.intended uses. 

42. As a ditcct and pto.xima.te result of Defendant McMillan's breach of e;~~:pxess 11.nd itnplled 

warranties, Plaintiffs have incUXJ:cd additional costs and damages t~ tepait: and replace defective and . 

non-comply.ing woJ:k. and matetials .in an amount in excess of $25,000,00, ph1s pre-Judgment interest, 

and other. compensatoty and consequentml damages, to be proven at ttla~ 
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flf:];'H CLAIM FORllliLllW; 
SURETY BOND CLAJMS AGAlNST HAR'TFORD FIRE 

43. Plaintiffs jn<'.01pOtate the allegations set forth in Paragmphs 1-42 above as if fully rewcitteo 

he.tein. 

44. Pn.tsuant to R.C. 153.54, Defend:ult Hartfotd Fire submitted bon.d (BxbiW!s D), which 

obligated Defendant Ha.t:tfotd Fi.t:e to indemnify Pl~tiffs OSFC and G.tartd V ~y up to the limits 

of the contract between Plaintiffs and Gibson for an damages fncutted by Plaintiffs as a result of 

fllih.ttc on the part of Gibson to perform -its General 'I'tades Cort~ct acco.t:ding to the provisions 

theteh ll.lld ht acco1:dance with the plans, det'ails, specifications ~od bills of materials as set forth in . . 
the Contmct Documents concerofug the Ptoject. 

45. Pursuant to Ohio la.w and. the bond .issued by it, Pefe~dant lfutfo.td Fit:e is xequited to 

indebltlify Plahttiffs. and js thetelo1-e jointly and sevetally l.i.tble f9r damages .incuned by Plaintiffs as 

a p.to:ximate .resu1t of th~ bteachC$ by Gibson as herein set t'u11h. : 

~. Defendant .Hattfotd Fire, as a result of the liability of Defendants Glbsou to Plalntiffs fo.t 
' 

damages as set fm:!h in thl~ Complaint, is liable to the Pla.iO.tiffs for all damages incurred by Plaintiffs 

up to the full atnm.utts of the bond. 
' 

~-l'Ii CLAIM FOR RELlEF: 
SURE'I'Y BQND CLAIMS AGAINST -M~R.CHAN'l'B 

47. )?Jnin1iffs inco.t:potl\te the ~llegations set foi1h in Paragraphs 1-46 above as i£ fully tewritrea 

herein. 

48. Purs~ant to R.C. 1·53.54, Defendant Merch:~nts submitted bond (Exhibits B). which obligated 

Defendant Metechants to indel.Dltif}r Plaintiffs OSFC and Gi~d Vi~lley \lfl to the Iim.its of the 

contract between Plaintiff$ and Mc"Milla.n for -all damages incurred by Plaintiffs l\s a :tesult of fallute 

on ehe pait of McMillan to pexform its Mclv'Jllan Con.ttact :tcco.tdipg to the pro'lisio.ns thctein and in 
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accordance with the plans, details, specifications and bills of t~aterials ·:u! set fotth in the Contts.ct 

Docutnents conq:ming the Project. 

49. Pursuant to Ohio 1aw·;and the bond issued by it1 D~fendant Merchant$ is x:equired to 

:indemnify Plaintiffs, SJitd i~ therefore jointly a11d severally liable for damage.q .incutted by ?Iaintiffs as 
' .· 

a proldmate result of the b.te.Rches by McM.iil:~u as hetein set fo.tth. 

50. Defendant MeJchants, as a result of the liability of Defendant McMillan to 'Plaintiffs for 

damages as set fotth in this Complaint; is liable to the Plaintiffs (or all damages ~cu.tted by PWntiffs 

up to the full amounts of the bond, 
: 

SEVENTH CLAIM FOR REUBF; 
BREACH OF CONTRi\CT.BYBJJ~HRER 

•, 51. Plaintiffs ine::orpocate patagraphs 1-50 above as if fully :rewtitten herein. 

52. Plaintiffs pe.tfotnled all of their obligations undet the Buchter Cont!act and all oonditions 

precedent to b.ting:ing thls action. 

53. Defendant ]uehter ls ~bic to Plaintiffs for breach of the ;Buchter Conl:t:lct by, -atnong othet 

things, f~iling to properly d<:sigtl the :Pmject; fa.illng to perform 1ts obligation .in co.mplli.nce with the 
_, 

Contract Documents; failing to perfo.on undet and othetwise cot~ply wlth the te.t:ln$ and condition$ 

io the Bueh.t:er Contl:act; f:illillg to obset:ve1 detect, correct, and protect the Ownets frotn defecti,.rc 

designs, t:nate.W.ls~ and installations; and failing to mce.t the standatd of care as the Atchitect and 

Engineer of Record on the Ptoject. 

54. As a ditect and proximate 1-esult of Buehrer' a breach of colltl:act, Pla1ntiffs have .incutred lind 

will incur additional costs and damages to repair nnd teplace dckctWe and non-complying designs, 

workmanship ltlld materials .in an amount in excess of $25,000.00, plus pre-judgment .intete~ and 

othet compensatory and consequential damages, to be pro\'en at tdal. 
. ' ' 
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EIGHTH CLAIM FOR @LIEF: 
NEGLIGENCEOFRUEHRER 

r' 
\ 

55. Plaintiffll inco.tporate paragtaphs 1-54 above as jf fully r~w.titte.n ht.:tcin. 

56. Defendl\nt l3ueb.t:er was negligent .in its performance cc)ncerning the Ptojec~ and othe.twise 

failed to properly pet:fottn its duties 11s A.tchiW:t and Engineer of Record within the professional 

standard of cate. 

57. As a. dh:ect and p:r;o:dtnate ttsult of the neglig~ce o( ,Defendant Buelu:~.r., Plltinriffs have 

incutred and will incur additional costs and dall'l.ages tQ te~ and replace defective and non-

complying designs, work 11nd mat.::rlals in an amount in excess of $25,000.00) plus pte-judgment 

interest, and other compensatory and consequential datn:~ges, to be ;ptoven at trial. 

58. Plaintiffs inrorporate patag:t:apbs 1~57 above as if firlly re.:Vritten herciu. 

59. At nll tim~ relev-ant hetein, Defendants John Doe Coxpbrations One (1) thtough Ten (10), 

and/ or John Doe Business Entities One (1) through. Ten (10), and/ or John Doe Indlvidru.ls One (1) 

thtongh Fifty (50), whose identities . are cUJ:.tently unknown to' PJairttiffs because they could not 

i 
discovet their names, may l1ave breached conttact.s and/ or express and implied war.tallties, may have 

. I 

been negligent, may have mad~ negligent mistepteseotations, and/or. may be legally respo11sible fo.t 

the damages incurred by Pl!rlntiffs, and/ ox ar.e the individuals wl~o are officets, ditecoo.rs, principals, 

and/ or employees of Defendants who may be io.divld\llllly and personally responsible fot the 

activities as set fotth in this Complaint, and thus may be liable to ·Plaintiffs fot the damages incutted 

by PJ114J.tiff~. 

60. .As a ditect and pi"O:xllnate result of the actions of these a3 yet unidentified Defend:mts, 

Plaintiffs hl!.ve incutred and will incur additional cosm and dam~ges in excess of $25,000.00, plus 

13 .... ~ 
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pre-judgment interest, and other compensatory and consequenili.I dam~ges, to be prov¢n at trial. 

1ENTH GWM EQR lillLilW: 
DECJ..ARA'I'ORY RE1.JEF 

61. Plaintiffs incotporare patligraphs 1-60 .above as if fully rewritten her.cin. 

' 
62. T1ti.s is a daitn fot declru:ato.ty judgment pursuant to Ohlo Revised Code Chapter .2721 to 

dctez:tnine the rights and duties of d1e parties to the Bueluct Conttact, Gibson General Trades 
' 

Contract, McMillan Conttact, and the Sutety Bonds issued by Hru:tford Fite and Me.cchauts, attacl1ecl 
' 

heteto It$ BxJ;i/;i'lt A-E, respectively. 

63. There are genuine, material disputes as to the tenns an~ conditions and right~, dDt:les, ancl 

responsibilities u11der ~ach of the aforementioned collttacts fot which Plaintiffs ate entitled to 

declaratoty judgment as to each. 

WHEREFO~ Plaintiffs respectfully request this Cou,tt to entet judgment W. their favor 

and against Defendants as follows: 

1. Upon l)laintiffs' Fkae Claim for Relief against Defendant Gibson for all damages 
. I 

:incurred in ~ alnoutlt jn excess of $25,000.00, plus interest, costs, fees, and any other 

:tecoveqwhlch Plllintiffs ate legally entitled to .cecov-cr froin Dcfe11dant 
' 

2. · Upott ·Plaintiffs' Second ChUm fo.t Rdicf against J)(;.fendant McMillan for all 

datm.ges jncut.ted ln an amount in e1ecess of $25,000.00, 'phiS interests, costs, tees, and any 

othet recovcty which Plaintiffs ~t'e legally entided to tecove.t: ftom Defendant 

3. Upon Plaintiffs' Thitd Claitn foe Relief against Defendant Gibson for all dan1ages 

inclttted in an amount in ex~s of $25,000.00, plus lnte.test, costs, fees, and :any other 

recovet:y which Plaintiffs are legally entitled to :r~over from Defendant. 

4. Upon Plaintiffs' Fourth Claitn for Relief a~inst D~fendant McMillan fot aU damage11 

illcutted in an ~mount in excess of $25,000.00, plus m~rest, costs, rees, and «tlf other 

.• 
{. 
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recovery which Plaintiffs ate legally. entitled to il:cover from Defendant. 

5. Upon Plaintiffs' Fifd1 Cl.air.n for Relief agab1st Defendant Hartford Fire jointly and 
l 

seve,;ely for all damages and costs awarded against Defendant Gibson upon Plaintiffs' First 

and Thitd Clailns fot Relief. 

6. Upon Plaintiffs' Sinh Claim for Relief against Defendant Merchants jointly and 

severely fot all damages and costs ~twatded against D,efendant McMillan upon Plaintiffs' 

Second and Fourth Claims for Relief. 

' 
7. Upon Plaintiffs' Seventh Claim for Relief against1Defendant Buehte.r for all damages 

incutted in an amount in exce13s of $25,000.00, plus ~ltetcst, costs, fee.~, and any other 

xecovety which Plaintiff's are legally entir:led to rccovee ft:~m Defendant. 

8. Upon Plaintiffs' Eightl1 Claim for Relief a~inst ~efendant Buehtet for all drunages 

jncurted in' an amount in excess of $25,000.00, plus ~tetcst, costs, fees, and any othe1' 

JXcovetywhi.:h Plaintiffs ate legally entitled to .tecovet frd.tn Defendant. 

9. Dpoll Plaintiffs' Ninth Claitn fo.t Relief ag~st each John Doe Defendant 

individually and jointly and Se9'erally for all damages incuxr:ed in +Ul amount in excess of 

~25,000.00, plus interest, costs, fees, and sny other .t~ve.ty which Plaintiffs ne legally 

entitled to recover ftomDefendant, 

10. Upon PWntiffs' Tenth C!aitn for Relief fot dedan\tocy judgment declaring the tights 

and responsibilities of Plaintiffs and Defendants undet: the Buehrer Contract; the Gibson 

General Txades Contmct, the McMillau 'contmct, and the Surety Bonds issued by Hru:tfotd 

Fire and Merchants. 

1 (. U po:n all Clai!ns fm: Relief for all costs and fees ~curted ann such other relief as is 

necessary to provide Plaintiffs complete relief. 
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Respectfully subttU.tted, 

MICHAEL De WINE 
Attolney Gertetal of Ohio 

r". 
\ 

~~u··· Jc; ..:·:~·-.:l.ffH . 
. ~PA vfb ~· ;BEAi.s. (0{)38495) --. . . 
JERRY K KASAI (0067795) 
Asslstant Attorneys GeneW. 
Court of Claims J:!efense 
150 Bast Gay Stteet, 18th Floo.t 
Colutnbus, OH 43~15 
Phone (~t4).466;:i441;:i?f!X.;_(cil4) M.N9.185 
£.-mall: _du[i/{t~~ti_l/ffP.'rf!JtM/MPfJZC.1li~M$if 

.JmJr,f?,g,roi@ohiM!Hmr;~.gmemlgoo 

JURY DEMAN!! 

Now comes Pl:alntiffs, by and through their attorney~, atld demand a juty of eight (8) 

persons to hear the within cause. 

~<&·cJ}q -rtc-:tr:(iuis (oo3s495) · · · 
Assistant Attorpey General 
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ASHTABULA COUNTY CO~'IMON :fLEAS COURT 

25 WEST ,JEFFERSON ST. 
JEFFERSON, OIUO 4404'1 

CIVrL SUMMONS RECEIVeD NAR 1 , 
~ 

PLA·IN'l'IFFt CASE NO. 2014 CV 00161 

GRAND VALLEY LOCAL SCHOOL DlSTIUCT BOAilD OF liDUCAr:t II ORAND VALLEY AVE. VlBSI' 
SUlTE A ORWBLL OH 44076 
OHIO SCHOOL FAClLITJBS COMMISSION 30 WBST SPRING STREET 4TH FLOOR COLUMBUS OH 
43215. ' 

2014 

STATE OP OHIO THROUGH 'ffiB OHIO FACILITIES COMM 30 WEST SPruNG STREET COLUMBUS OH 
43215 

vs 
DEFENDANT: 

BUEHRER GROUP ARCHlTECTURR & BNGINBBRINO INC C/0 FAN ZHANG STAT AGBNT 7445 
AIRPORTHIGHWAY HOLLANDOH43S28 . 
JACK GIBSON CONSTR.UC'l'TON CO C/0 .JOHN C GIBSON SR STAT AGENT 2460 PARKMAN RO.AD NV/ 
WARREN OH 4448S 
MCMILLAN CONSTRUCTION LIMITED C/0 DAVID 0 MCMILLAN 26457 STATE ROUTE 58 
WELLINGTON OH 44090 : 
HARTFORD PIRB INSURANCE COMPANY C/0 AOHNT: SCHIFF, $IDLBR-SHBLL INC 1 WEST 
FOURTII STREET SUITE 1300 CINCINNATI 01145202 ' 
MBRCflANTS BONDING COMPANY C/0 AGBNT: DAWSON IN"SURANCB INC 1340 DBPOT STREET 
CLBVBLAND OH 441 16 ' 
JOHN DOE CORPORATIONS ONE I THRDUGH TBN 10 ADDRESS uNKNOWN 
JOHN DOB BUSINESS ENTITIES Ol\'E 1 THROUGH TBN 10 ADDRESS UNKNOWN 
JOHN DOE INDfi/IDUALS ON~ 1 THR.OUOH FIFT'l 50 ADDRESS uNKNO~ 

NAME AND ADDRESS OF PLAINTIFF'S ATTOnNEll'; 

DAVID A BBALS 01ll0 A'ITOlffiBY GENERAL OFFICE COURT OF CLAIMS DBFBNSB lSO BAST GAY 
S~BT 18TH FLOOR COLUMBUS OH 4nl5 

DEFENDANT TAKE NOTICE I 

YOU HAVE BBEN NAMED AS A DEFBNDANT lN A COMPLAINT Fl1.BD rN THE ASHTABULA COUNTY 
COMMON PLEAS COURT BY THE PLA11lTJPF NAMED ABOVE. cbpy OF cOMPLAlNT IS ATTACHED 
HERETO. ' . 

YOU ARB HEREBY NOTIFIED, SUMMONED AND REQUIRED TO SERVE UPON 1'HB PLAINTIFF'S 
ATTORNEY, OR UPON THE PLAINTIFF IF HB HASNOATTORNEY OF RECORD, A COPY OF AN ANSWBR 
TO THE COMPLAINT WJT.HJN 28 DAYS AF'l'SR SERVICB OF THIS SUMMONS ON YOU, BXCLUSJVB OF 
TBEDAYOF SERVICE. 

YOUR ANSWER MUSTBB FlLED WITH THB COURT WITHIN 3 DAYS AFTER THB SERVICE OF 
A COPY OF 'fliE ANSWER ON T1IB PLAlNTIFF1S 1\ T'TORNBY, OR UPoN 'ftlB PLAINTIFF 111 HB HAS NO 
ATI'ORNBY OF RECO(U). 

IF YOU FAIL TO APPEAR AND DEFEND, JUDGMEN'l'BY DEFAULT WILL BB 'fAICBN AGAINST YOU FOR 
THE RBLffiF DBMANDBD IN THE COMPLAINT, .. · ·-

DATE: MarchIO, 2014 
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AGREEMENT 
FOR 

PROFESSIONALJJESIGN SERVICES 
(CONSTRUCTION MANAGER INVOLVED) 

. This Agreement for Professionat·Desigll Services (this "Agreement,), is made as of April 1, 
2002, by and between the Grand Valley Local School District Board of Education eschool-Distdct 

.Board''), whose contact perSOll and address is set out belov/, and Buehrer Group Architecture & 
-Engineering, Inc., (''Architect'') whose contact person: and address is set forth below. 

The School District Board, under tbe conditions named herein, do~s employ the Axchitect to 
. provide professional services with respect to the Project. (the 1lJ>roject"): The School District Board 

and the Architect ~aoh acknowledge that the OhiQ S9hool Facilities C9mmission (the ''Commission») 
is an intended third party beneficiary of this Agreemen:t, so a:s to permit the Commission to obtain 
full performance of the Architect's obligations under tliis Agre~ment. 

The Scho.oi District Boat:d and . the Architect further acknowledge that Construction 
:Management services will be provid~d by RP Carbone Company (the ccconstruction Mamiger'') 
, pursuant to a contract with the Commission whose contnct persons are set ~o1th below: 

·. 

382669vS 

· :Project Name: 
;proje-ct Number: 

'School Distric't Board: 
Contact Person: 
Address: 
PhoneNumber(s): 
'Fax }!umber(s): 

-Architect: 
Contact Person: 
Address; 

· Phone Numbe~·(s); 
· Fax Numbcr(s): 

Grand Valley Local School District 

- ' 

John Sheets, Superintendent · 
7527 Route 45, :North Orwell, OH 44067 

"· (440) 437~6570: 
(440) 437".1025 ' . 

· Huber H. Buehrer, FAIA, PE 
314 Conant Street, Maumee, OH .43537 
(419) 893~9021 : 
( 419) 893 ~9027 : 

9hio School Facilities Commission: 
· Contact Person: JeffTuckerman 

_ Address: 88 E. Broad St., Suite 1400, Columbus, OH 43215 
- Phone Number(s): . (614) 466~6290 · 

FaxNumber(s): (614) 466"77~9 " 

Construction Manager: 
Colltact Person: · 
Address: 
Phone Number(s): 
·Fax Number(s): 

Robert Speight , . 
5885 Landerbrook Drive, Clevel.and, OH 44124 
(440) 449"6750 . 
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WHEREAS, the Ohio General Assembly has apprppriated funds for the Project to the 
Commission as more fully itemized in the applicable Controlling Board Request and the applicable 
Office of Budget and Man~gement Encumbrance; and · 

. \VHEREAS, the School District Board has received a favorable vote· of the electors of the 
school district on the propositions required for the Project, as required by Section 3318.05(A) and (B) 
of the Ohio Revised Code; and . 

WHEREAS, the.Architect desires, and is capable and licensed, to provide professional design 
services for the P~ojecf; and 

WHEREAS, unless adjusted as provide<} herein, the Basic Fee and any Approved Additional 
Fees payable to the Architect under this Agreement shaH not exceed One Milliotz Eight Hundred 
Ninety~Six Thousand Three H111tdJ·e.d Ninety Dollars ($1J89~1390.00). 

NOW, 'l'HBREFORE. in considerafion of the mutual p1·omises herein contained, the School 
District Board and the Archftect agree as follows: 

ARTICLE I 
RESPONSJBI~ITIES OF ARCHITECT 

1.0 The Architect shall obtain a copy of the Ohio School :Pesign Manual (<~Design 
·Manual"). Th~ Architect shall endeavor to ensulie that the plans, specifications and 
materlaJs proposed for use in the Project comply with the standards Mtablished by the 

. -Design Manual and Commission Policies. The 'At'<;hitect agrees that ~my Variance 
Request will be submitted to tlte Commission 30' days before the completion of the 
Design Development Pl~as~. _ . . ·· . 

1.1 Architect's Services 

1.1.1 Scope of Services; Apglicable Law. The Architect .shall. provide professional design 
. services as defined in SeQtion 153.65(c) of the Ohio Revised Code> including.without limitation, 
services customari_ly furtiished in accordance with generally accepted architectural and engineering 
practices, for the Project in accordance with the terms of this Agreement. Tlie Architect shall 
provide such services in accordance with the applicable SeGtio.ns of the Ohio Revised Code, any 
appJlcable state rules and reguJations, any applicable federafand local statutes, ordinances, .rules, 
building codes and regulations, and the School District Board's Program of Requirements (comprised 
o~ without limitation, the Master Plan, Bracketing Forms a~d Smmnary of RenovatJons, ·Project 
Budget a~td ~ost Estimates) as incot·porated by reference hereih. The Architect shall cooperate with 
the Constxuction Manager bt performing its services hereun4er., 

1.1.2 Construction· Budget. The total amount available for the construction of the Project is 
Tltirt)'~Oue Mf!fiolt Eigltty-Eigltt Tftousantf Three Hundred Sixty a1td 4:2/100 Dollal's 
($31}088,360.42) (the "Construction Budget"). The Commissi011 and the School District Board shall 
give written notice to the Architect and Construction Managyr of any change in the Construction 
Budget. It is recognized that the Commission, School District Board, Architect and Construction 
Manager do not have control ove1· the costs of Jaboi·, materials or equipment, over Contractors' 
.methods. of detennining bid prices, ol' over competitive bidding, mat·ket or negotiating conditions. 
Accordingly) the Architect cannot and does not warrant or represent thai bids or negotiated prices 
will not vary from the Construction Budget or from any estimate of cost or evaluation prepared by or 
agreed to by the Architect. However, the Architect acknowledges the Const~uction Budget and will 
perform its services hereunder with that Budget in mind. 

2 
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1.1.3 Thnelinessj Standard of Care.. The Architect shall perform services hereunder in an 
efficient and timely manner in accordance with professional standards of skill> care and due and 
reasonable diligence in a timely manner expected of architects with experience in designing school 
buildings similar in design and function to the Project in accordance with the Pn;>ject Schedule and so 
that the Project shall be completed as expeditiously and ·economical!y as possible within the 

. Constmction Budget and as is consistent with professional skill, due care and h1 the best interest~ of 
the Commission and the Schoo! Distdct Board. · 

1.1,4 Design Schedule. Within thirty (30) days after the execution of this Agreement, the 
Architect shall submit to the Construction Manager a Design Schedule for the performance of the 
Architect's services which shall include allowances for reasonable periods of time required for the 
review aud approval of items by the Commission and the School District Board and, as applicable, 
for approvals of governmental authorities having jurisdiction over the Project. The Construction 
Manager shall 1·eview and coordinate the Design ·schedule with the proposed Construction Schedule 
to produce a Project Sch~dule. Upon approval of the Project Schedule by the Architect and ¢e 
Construction Manager, the Construction ·Manager shall submit the .Project Schedule to the School 
District Board ana the Commission for approval. The Project Schedule, when approved by 1he 
School District Board and the Commission, shall not be exceeded without notice and adjustment of 
tl}e Pmject Schedule approved by the School District Board and the Commission. 

1.1.5 Pcl'sonnel. The identities of the principal perso1is, a;1d the extent of their p~rticipation in 
perfotming the Architect's set·vlces as set forth in this Agreement, shall not be altered without. the 
written consent of the School District Board. A Jist of those principal persons is attached as 
App<Jndix B. . 

1.1.6 ·Non~ Discrimination. The Architect represents that the Architect is i~.J compliance with. all 
applicable equal emp{oyment opportunity requirem~nts under law as required by Section 153.59 of 

( ' the Ohio. Revised Code and any other applicable state or ~ederallaws . 
.I 

1.1.7 . Consultants. The Architect may provide services thrmlgh one or more consultahts emp1oyed 
by the Al'chitect (the "Consultants"); provided the A~chitect shall remain responsible t.o the School 
District Board for all duties and obligations of the Architect. under this Agreement. Should the 
Architect desire to employ a Consultant or Consultants to assist th_e Architect in perfonning services 
for the Project, the Architect shall, in writing, state the scope of ~ervices to be performed by the 
Consultant or C~msultants and identify the Consultant OL' Consultants and their business addresses 
and shall seek the School District Board's approval, which shall not be unreasonably withheld. The 
identity of any Consultant, and the extent of such Corlsultanes patticipation in, performing the 
Architect's services shall not be altered withm1t ihe consent of the School District Board. 

1.1.8 Anti~Abuse of Drugs and Alcohol. Th~ Architect shall make a good faith effort to ensure 
that no employee of the Architect or any Consultant or Consultanes employees, wHl purchase, 
transfer, use or possess, or ~e under. the influence of alcohol or illegal drugs or abuse legally obtained 

. drugs while 011 or about the Project or use tobacco or bdng firearms, ordinance or other dangerous 
materials onto the property of the .School Distl'ict Boat·d. Except for the tem1 "employee,, terms in 
this Subparag~·aphare used as defined in Rule 123:1-76 of the Ohlo Administrative Code. · 

1.1.9 Ethics. The Architect represents that it is familiar with all applicable ethics law 
·requirements, including witho~t limitation Sections 102.04 an~ 3517.13 of the Ohio Revised Co4e, 
and ce1tifies that it is not and has not engaged in any activity which would cause it or another person 
to not be in compliance with such requirements. 

( 1.1.10 Ohio Set·vices. Unless otherwise authorized by the Commission, the Architect's services 
shall be performed within the State of Ohio. · 
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1.1.11 Limitation of Autbol'iry. The Architect shall not· have any authol'ity to b~nd the 
Commission or the School District Beard for the payment 'of any costs or expenses without the 
express written approval of the Commis~ion o1· the School District Board) as applicable. The 
Architect shall have authority to act on behalf of the Commission and the School Distri~t Board only 
to the extent provided herein. The Architect's authority to act on behalf_ of the Commission and the 
School District Board shaU. be modified o~ly by a1,1 amendmezit in . accordance with 
Subparagraph 9.5.2. 

_ 1.1.12 Appl'oval or. Disapproval of Architect,s Work, The Commission and the School District 
Board shall hnve the right to reasonably.disapprove any portion o.f the Architect's wor~ on tJ1e 
Project) including, without limitation, any design \Vork or documents or Prawings prepared by the 
Architect. In the event that any portion of the Archite_ces work is qisapproved by the Commission or 
the. School District Board, the Architect ·shall proceed) when directed by the Commission or School 

· District Board, with conections to the work, documents or Drawings prepared or performed fo1· that 
Phase to attempt to satisfy t&e objections. The Architect acknowledges that any review or approval 
by the ComrQ.ission and the School Distdct Board of any wor~, documents or Drawings prepared or 
performed by the Architect pursuant to this Agreem,et)t shall not relieve the Architect of the 
Architect's responsibility to propedy and tirnely perform such worJc and prepare such documents and 
Drawings. · 

1.1.13 Safety. The Architect acknowledges that the safety of the School Distdces students, 
employees and guests is of the utmost i,mpOl'tance. The Architect will take no actioit which 
would jeopardize the safety of the Schoo~ District's ~tudents, empl9yees, 01.' guests and, without 
the School District Board's written approval, shaH take no action which would interfere with the 

·School Dist~ict Board's actiyitics. The School Pisfl'ict Board reserves the right to require the 
Architect and its employees and any Consultants· and the Con~ultant' s employees to wear 
id~ntification (subject to applicable safety standards), to stay in ·designated work areas at all 
times while on 1he School District Board's propeliy and to record on a log the Architect's or 
Consultant's presence immediately upon entering the Scliqol District Board's prope1ty. The 
School District Board shall have·the right to effect through the Architect the immediate removal 
of the Architect's employee or any ConsuJtant or Consultanes employees from the Project Site 
for failure to wear identification, fol' being outsid(f a designated work ar~a, for fraternizing with · 
9r engaging ifi any improper behavior directed toward or "in the vlcinity of students, er~1ployees or 
guests of the School District Board or for other good cause shown. · 

ARTICLEJI ~ 

SCOPE OF ARCHITECTW BASIC SERVICES 

2.1 General 

2.1.1 Basic Services to be provided by the Architect shall consist of the six (6) plmses set forth in 
Paragraphs 2,1 through 2.7 inch1sive, J:~Jld jnch1de without lhnitation nmmal architectut·al, civU, 
structural, mechanical) electrical, and landscape design and engineering set·vices for the Project, and 
any necessary .signage and graphics, 1\Coustics) computers) co~munications, fixttires, furnishings, 
interior design and equipment. It is recognized that the School District Board's Program of 
R~quirements may consist of multiple Pre-Design, Schematic Desigll, Design Developm~nt, 
Constmction Document, Bidding/Negotiation, and Construction Phases and Project Closeout. 
Attached to this Agreement and incorporated herein is Appendix A setting forth the element of the 
minimum phase submission requiremeuts for each of the design phases for the Project. 
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2.2 Pre-design Plmse (Program Development/Confirmation) 

2.2.1 Program of Requirements. Th~ Architect, in conjunction with the Construction Managc1', 
shall visit the Project Site(s) to familiarize themselves with :the copditions and limitations thereof, 
prior to the Architect providing an evaluation of the School District Board's educational 
requirements, schedule and budget requirements, including the Construction Budget, each in terms of 
the other, to the School District Boat·d, the Commission, and the Construction Manager. 

2.2.2 .Program of Requirements and Revisions. The Architect shall,~ through a process of 
interviews, compile, date, -and sign the Progt·am of Requirements, and deliver the same to the SchooJ 
District Board fol' written approval and deliver a copy of the signed Program of Requirements to the 
Commission and Construction Manager. If any changes or adjustments to the Prograin of 

. Requirements are. desired at any time. after the Program ofReqt~irements has been delivered to the 
Commission, the Architect shall prepare a written amendment to the Program of Requirement~ 
describing the changes or adjustments> obtain the School District Board's written approval thereof 
and deliver the amendment to the Commission and the Construction Manager for review, comment 
atid cons~nt. The rrogranr of Requirements, as amended, shalf determine the Scope ofthe Pl'oject. 

2.2.3 Site Co;tditions. The Architect shall assist the School Djstrict Board mtd the Construction 
Manage1· in obtaining proposals to test surface a11d subsoil conditions at the site, obtaining additional 
borings, and carrying out" any other test or evaluation related to the site as may be recommended by 
the Architect or the Construction Manager and authorized by t11e School Djstl'ict B9ard. 

2.3 Schematic Design Phase (Preliminary Drawil}gs) : 

2.3.1 Consultation. The Architect shall identify and analyze requirements of go>~ernmental 
authorities having jurisdiction to approve design of the Project and participate in consultations \Vith 

. such authorities. The Architect shall further investigate existing conditions and verify the infonnation 
provided by the Schopl Distl'ict Board, as reasonably necessary and practical. 

. . 
2.3.2 Recommcndatioits and Costs. The Architect shaH review site use and improvements and 
alternative approaches to selection of materials, building systems and equipment-with the School 
District Board as !elated to the Ohio School Design Manual. 

2.3.3 Preliminary Life Cycle Analysjs, In accordance with Section 123.011 o'fthe Ohio Revised 
Code and Rule 123:4 of the Ohio Administrative Code, the Architect shaH prepare and submit three 
(3) copies of alternative design concepts for a Preliminary Life Cycle Analysis to the,School District 
Board unless a differe~t number is required by the Schoo! Distl'ict Board. The Architect will provide 
a copy to the Construction Manager. This subparagraph doe$ not apply if the Al'chitect utilizes a 
system set forth in the Design Manual. The applic.able Life ~ycle Analysis calculations have already 
been- prepared· for systems contained in the Design Manual. 

2.3.4 Schematic Design Documents. Based upon the Progl'am of Requirements, and the Project 
Schedule and Construction Budget requirements, the Architect shall prepare Schematic Design 
Documents consisting of architectural· drawings and other documents illustrating the scale of the 
Project and the relationship of components of the Project to one another and of the Pxoject to 
surrounding prope11ies. Upon completion of the Schematic Design Phase, the Architect shall provide 
four ( 4) copies of the Schematic Design I)ocuments to the Construction Manager, ~h~ School District 
Board and the Commission. A meeting shall then be held between the .Aichitect, the Construction 
Manager, the School Distl'ict Board and the Commission where the Construction Manager, the 
School District Board and the Commission may make comments or suggestions to the AL·chitect. 
After receiving these comments and suggestions, the Architect shall submit an amended set of 
$chematio Design Documents to the School District Board and obtain its approv~l in writing,~ then 
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forward the approved amended set of Schematic Design Ddcmnents to the Commission for final 
review and approval. 

2.3.5. Preliminary Cost :Estimates. Based upon the Program of Requirements and the Schematic 
Design Documents, the Architect shall assist 1he Construction Manager to prepare and submit a 
Statement of Probable· Construction Cost based on current area volume and other unit costs, for 

. approval of the School District Board. The Architect and the <;::onstructiou Manager shall review any 
difference· between the Construction Budget and the Statement of Probable Construction Cost, 
identify 1·easons for any differenc~ and recommend means to eliminate the difference to the School 
DistrictBoard and the Commission. ' 

2.4 Design Development Phase (Dasic Drawings) 

2.4.1 Life Cyclo Analysis. :fu. accordance witll Section l23.0ll of tlio Ohio Revised Code and 
Rule 123:4 of the Ohio Administrative Code, the Architect shall prepare and submit thre<? (3)'copies 

. of a Life Cycle Cost Analysis to the School Di~trict Board and submit copies to the Construction 
Manager. This Sttbparagrapb does not apply ifthe Architect utilizes a system set forth in the De~ign 
Manual. TJ1e applicable Life Cycle Analysis calcl!lations have already been prepared for syste~ns 
contained in the Design MaQual. 

2.4.2 DesJgn Dlwelopment Documents. Based ou th~ approved Schematic Design Documents, 
the Program of Requirements, the appr~ved Statement o~ Prol;able Construction Cost and the 
approved Project Schedule, the Architect shall prepare Design· Development Documents consisting 
of drawings, outline specifications and other documents to :fix find describe the size and character of 
the Project as tq architectural, structural, mechanical and electrical systems, materials, and such other 

. essential elements as may be appropriate. Upo~ corjlpletion of. the Design Development Phase, the 
Architect shall provide four (4) copies of the Design Development Docume11t to the Construction 
Manager, the School District Board and the Commission. A meeting will then be held between· the -
Architect, the Co~structton Manager, the School District Board an9 the Commission, at which' the 
C011struction Manager, the School District Board, and the· Commission m~y make comments or 
suggestions to the Architect. After receiving these comm~nts: and suggestions, the Architect shall 
submit an amended syt of Design Development Documents to :tlie School Distdct Board and obtain 
its approval in writing, then fonvard the approved amynded set of Design Development Docum(}nts 
to the Commission fo~ final revision and approval. · 

2.4,3 -Cost Estimate and ProJect Schedule. Based upon tl~e Program of Requirements and the 
Design Development Documents, the· Architect shall assist the Construction Manager to prepare and 
submit a Detailed Estimate of Construction Cost and a Project Schedule indicating milesto~1c 
completion dates for approval by the School Distdct Board. In establishing the Detailed Estimate of 
Construction Cost, the Constl'uction Mallager shall· include .1;easonable conting~ncies for design, 
bidding and price. escalation and determine in conjunction with the School District Board and the 
Architect thl.} materials, equipment) component systems and types of constl'llction to be included in 
the Contract Documents. The Architect and tlie Construction Manager shall review any difference 
'bet\'l'een the Construction Budget or the Statement of :Probable. Construction Cost and the Detailed 
Estimate of Construction Cost1 identify reasons for any difference. and recommei1d means to 
eliminate tl1e difference, if necessary.· The Architect) the Col1struction Manager and the School 
District Board shall agree upon the means to eliminate a.ny difference betwee11 the Construction 
Budget and the Detailed Estimate of Construction Cost, and the: Construction Manager shall prepare 
a report describing the agreed upon means. Tne Architect anp the Construction Manager shall 
review any differences between the initial Pi·oject Schedule and the upd!ited Project Schedule, 
identify reasons foL' the differences and recommend whether the differences should be eliminated 
and, the means to eliminate the differences. I( the Architect, the Constl'Uction Manager and the 
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School District Board agree to eliminate any such differehces, the C~nstruction Manager s11a!l 
prepare a report describing the agreed upon mean.s. The ArcbiteGt, the Constructioo Manager and the 
School. District Board shaH make any necessary amendments to the Program of Requirements in· 
accordance with Subparagraph 2.2.2. 

2.5 Construction Documents Phase (Contract J>ocuments) 
.... 

2.5.1 Drawings and Specifications. Based on the !)pproved Design Development Documents, 
approved Detailed- Estimate of Construction Cost, approved Project Schedule and any (urther 

:revisions to the Program of Requirements, the Architect shaH prepare, for approval by the School 
District Board an~ the Commission, Drawings and Specifications setting forth in detail the 
requirements for the construction of the Project. With the co1lsent of the School District Board, the 
Architect may include approved Alternates ih· the Contract Documents. The Drawings and 
Speoiftcation§ shall encoumge competition, shall provide for construction by muJtipJe prime 
contractors as required by the Oftio Revis~d Code and, shall be complete and· unambiguous and in 
accordance wlth all applicabl.e codes, ordinances, statutes, laws, regulations, except to the extent 
stated othenvise i11 wdti-!lg by the Architect for necessary variances aJld waivers at the time of 
submission tJ!er~of by the Architect to the School Disfl'ict Board and the Commission for approval, 
In preparing the Drawipgs and Specifications, the Architect shall consider the St?Ope of the Work, 
general market conditions, including without limitation, any analysis of labor provided by the 
Construction Manager. The Architect shall not- amend the Standard Conditions except by Special 
Conditions approved by the School District Board and the Commission in writing. From time to 
time, the Architect shall make any necessary revisions to the Drawings and Specificntions. Upon · 
completion of the Contract Documents, the Architect ~hall provide seven (?) copies of the Drawings 
and Specifications to the Construction Manager who shall submit tlu:ee (3) copies each t9 the School 
District Board and the Commission for review and approval. The .Architect shall revjse the Drawjngs 
and Specifivations to incorporate comments from the Construction Manager, School District Board· 
and 'the Commission and shall submit a copy of the revised Drawings and Specifications to the 

· Construction Manager, the School Distt·kt Board and the Commission. 

2.5.2 RevisioJls to Cost Estimate and Project Schedule. Th~ Architect shall advise jn writing the 
SchooL District Board and the Construction Manager of the need for any changes in the P.roject 
requirements or in constmction rriateda!s, systems or equipment as the DrawJngs and Specifications 
are developed and any adjustmel.tts required in the Detailed Estim~te of·Construction. Cost and the 
Project Schedule. Upon approval of the School Distl'ict Boa1;d aud the Commission of any such 
changes or adjustments, the Architect shall assist the Construction Manager in preparing a revised 
Detailed Estimate of Constmction Cost or a revised Project Schedule, as applicable, incotporating 
such changes or adjustments. The C~nstruction Manager shall submit a copy of the revised Detailed 
Estimate of Construction Cost ·or the revised Project Schedul~1 as applicable, obtain the School 
District BoaL·d's sigt1ature thereon aud deJ!ver the approved revisions to th~ Commission. 

2.5.3 Bidding Documents, The Architect shall assist <he Construction Manager in the preparation 
of all of the documents hecessary fm• bidding of Contracts. The Architect shall review and provide 
comments to the School District B9a'rd and the Construction Manager on all of the bidding 
documents. The Architect shall consult with, and provide recommendations to, the Cons,tmction 
ManMer, with regard to the appropriate number and division of bid packages. 

2.5.4 Govemment Approvals. In cooperation with the Construction Manager, the Architect shall 
su~mit to the Division of Code Compliance of the Department of Commerce of the State of Ohio, 
such sets of the Drawings and Specjfications as the Division m&y require for approval, together with 
any necessary completed applicatio.l'ls and all required f~es, The Architect, with the assistance of the 
Construction Manager, shall secure any necessary National Pollution Di~chnrge Elimination System 
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Storm Water General Permit by submitting a notice of 'intent application form to the Ohio 
Environmental Protection· Agency at least forty-five ( 45) days prior to the commencement of the 
Constmction Phase, shall prepare and certify a stol'm· water pollution prevention plan to provide 
sediment and erosion controls at the Project and shall prepare and process the required notice of 
termination prior to Contract Completion. In cooperation w~th the Construction Manager, the 
Architect shall assist the School District Board anq the Commission in flUng documents with, and 
obtaining th~ necessary approval~ of, all gover~mental a_uth~dties having jurisdiction over the 
Project, including without limitation, the provision and explanation of technical and de~ign data and 
patticipation in consultations with appropriate officials. · 

. . 
. 2.5.5 Additional Fillngs. Upon approval <?f the governmental au~horities ptlrsuant to Section 
2.5.4, the Atohiteot shall obtajn four (4) sets of conected copies of the Drawings and Specificatior1s 

· beal'ing approval stamps of those ·authol'i!ies. The Architect shall retain one set and distribu.te tlfe 
·other corrected copies as foUows: 

(a) One set to the School District Board, 
(b) One set to the Construction Manager, 
(c) One set to the Commissi01i. · 

2.5.6 Lal.lor Recommendations. The Architect shall review and con'iment upon any analysis 
prepared by the Construction Manager of the types and quantities of labor required for the Project, 
the availability of appropriate categories of labor required for afl Contt'acts and recqmmendations for 
actions designed to minimize adverse effects of labor sho~ages. 

2.6 Biddinq; Ol' Negotiation Phase (Bidding Assistance and Recommendation)- ·. 

2.6.1 Addenda. The Archite~t shall render interpretations and clarifications of the Contract 
Documents in Addenda and submit the proposed i~terpretation~ and clarifications to the Construction 
Manager for i:evlew and distribution. 

2.6.2 P1·e-bid Conferences. The Architect and their consultants shall attend and patticipate in the 
pre-bid conferences to be conducted by the Construction Man'ager for review of the· Project scope 
wHh prospe~tiv~ bidders. ' 

. 2.6.3 . Bid Review. The Architect shaiJ assist the Constnicti~n Manager, r~vie\v aU bids received 
for responsiveness, participate in investigating the. responsibility of Bidders and deliver a written 
tecommendaUon of the Architect and the Construction Manager to the School District Board and the 
Commission about the award of, or rejection of, any bid or bids for each Contract for the Project in 
accordance with applicable Iaw. In making thy recommendation; all applicable Alternates referenced 
in the Contract Documents shall be evaluated. 

2.6.4 Bid Substitutions. Substitutions contained in the bid o:f any Biddei· shall not be considered 
by tl}e Architect in recommending the award of any Contract. 

2.6.5 Pre-award Conferences. The Architect shall attend pre-award co.nfetences between the 
Construction Manager and the apparently successful Bidders. The Construction Manager shall notifY 
the Architect in a ti~ely manner as to the schedule for the conferences. 

2.6.6 Subcontractor aud Material Supplier Review. The Architect1 based upon review of the 
Contract Documents, any past experience and reasonable inquhy, shall assist the Construction 
Manager in investigating any Subcontractor or Material Supplier pmposed by any Contractor ~nd 
recommend approval Ol' disaJ>proval in accordance with the Standard Conditions. 
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'2 •. 6:7 Over Budget Options. If the Constructiop Budget is exceeded by the total of the lowest 
responsive and responsible bids and any legally negotiated p~ices for the Project; the Commission 

·and the Schoo! District Board shall, at their option (1) approve in writing an increase i1_1 the 
Construction Budget; (2) authorize re-bidding or re-negotiation for some or all parts of the Pn?jcct 

·within a reasonable time without a!). increase in the Const~11ction Budget; (3) abandon the Project, in 
wholo o1· in part, and terminate this Agreement in accordance with Subparagraph 8.1.2 or 
Subparagraph 8.1.4, as applicable; or (4) cooperate in the reyision of the ?cope of the Project as 
defined in Subparagraph 2,2.2 to reduce the actual.cbst of construction to the Construction Budget. 
If the Commission and the School District ;Board elect option (1) and such increase in the 
Construction Budget is more than ten percent (10%), the Architect may request, fn writing, an· 
adjustment to the Basic Fee in accordance with Subparagraph 5.5.5 of this Agreement. If the 

. Commission and the School District Board elect options (2), (3) or ( 4), the Architect shaH modify the 
Program of Requirements, the Project Schedule and the ContracfDocume·nts and cooperate in any 
necessary bidding or negotiation wi1hoti~ additional compensation. · 

2.6:8 Further Re"isions to Cost Estimate and Pro!ect Scltedule. The Architect and the 
Construction Manager shall advise the Commission and the School District Board ofthe need fQr any 
adjustments _in the Detailed Estimate of Construction Cost and the Project Schedule. U.r.on approval 
of the Commission and the School District Board of any such adjustments, the Architect shall assist 
the Construction Manager in preparing a revised Detailed Estimate of Construction Cost or a revised . 
Project Schedule, as applicable, incorporating such adjustments. The Construction Managel' shall 
obtain the School District Board,s signature thereon and deliver the signed, revised Detailed E$timate 
qfConstruction Cost or Proje9t Schedule to the Commission. · · 

:2.6.9 Contract Execution Notices. The Architect shall assist the Construction Manager and 
School Distl'ict Boat·d as needed 'in the preparation and issuance of Notices of Award and Notices to 
Proceed, preparation and execution of the· Construction Contracts, preparation ana issuance of 

( Notices to Su~ety and the Notice of Commencement. 

2.7 Construction Pltnse CAdmini~trat~on of Construction) 

2.7.1 Dui·ation; Extent, Access. The Construction Phase wlil. commence with the award of a 
Colltract for any portion of the Project to a Contractor and will terminate upon the Final Acceptanc~ 
of the Project by the Commission and the School District Board, pmvided that the Architect shall 
thereafte1' perform_, as a part of Basic Services, such services as shall be reasonably necessaty in 
connection with the correction by .a Contr~ctor. or any subcontractor of any defects in the Project 
appearing during the applicable warmnty period(s) and such services as may be necessary to correct 
any defects resulting from the Architect's failure io comply with the terms of this Agreement. The 
Architect shall provide its services during the Construction Phase in accordance with this Agreement. 
The Axchitect and the Construction Manager shall a~ all reasonable times have access to the Project. 

2.1.2 ·Interpretations and General Responsibilities. The Architect shall render interpretations of 
the ·contract Documents necessary· for the proper execution or progress of the Work on the Project. 
AU interpretations shllll be in writing, shall be consistent with the intent of and reasonably inferable · 
from the Contract Documents and sl1all be delivered to the ConstructiQn Ma1iager for distdbution to 
tl!e School District Board ·and each applicable Contractor. · 

2.7.3 Investigation of Condition of Facilities. For renovation;and xemodeling, the Architect, with 
th~ assistance of the Construction Manager, shall, as po1tions of the Project becoine accessible and as 
reasonably necessary, investigate existing conditions and assis~ in determining the accuracy of 
information provided by the School District Board about existing conditions. 
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2.7.4 Site Visits·and Inspections.. The Architect and appropriate Consultants shall visit the 
Project at appropriate intervals a'nd, at such intervals as the Architect and the School District Board 
agree, to review the Work of each C';ontractor for Defective Work, to become familiar with the 
progress and quality of the Work on the Project and to determine if the Work js proceeding in 
conformity with the Contract Documents. Such visits shall ·specifically include, without limitation, 
the o.bservation of large excavations, observation of footings during placement of concrete and 
observation of masonry work) stnu;tural steel erection) roofing work and interior finishes. In all 
events,· the Architect m· its representative ·and appropriate Cpnsultant? shall be 011 the site of the. 
Project for sqch purposes not less than 32 hours per week whenever any Wprk is in prepat:atidn or 
progress, unless otherwise ·expressly provided in writing by the School Dis~rict Board. The School 
Distdct reserves the right to require the Architect or his representative to be at the "rroject Site 32 
hours per week as part of the Architeces Basic Fee. If the Architect shall become ·aware, either 
through such visits or otherwise of any Defective Work on the Project) the Architect shall provide a 
written 'report of all Defective Work to the School District I;loar<! and the Construction Manager, 
together with recommendations for the correction thereof. 

2.7.5 Reserved Section 

2.7.6 <::onstrnction Schedule. Tl1e Architect shalJ review and approve for confqnnance with the 
Contract Doci1ments the Constmction Schedule prepared by the Construction Manager. If such 
conditions indicate that milestone completion dates shown on the Project Schedul~ may not be met, 
the Architect shall recommend corrective action to the Construction Manager. When the Project 
Schedule is revised or updated, the Construction Manager shall prepare a revis·ed Project Schedule 
and obtain the Architect's signat\ll:e thereon and deliver the. revised Proje¢t Schedule to the School 
District Board. 

2.7.7 Meetings. The Architect shall participate in pre--construction, progress, quality control and 
special meetings with the Construction Manager, the School Distdct Board, potential bidders and 
bidders, appropriate Consultants, the Contractors and any other patties involved in the Project to 
discuss such matters as procedures, progl'ess, ptoblems, scheduling and·cootdination. The Architect · 
shall pa1ticipate in p~rtnering meetings with the Construction Manage1·, the Schoo{ Distdct Board,· 

· appropdate Consultants, the Contt'actors and other parties involved in the Project. 

i.7.8 Tests; Inspections • .The Architect shaH advise and consult with the Construction Manage1· 
and the School District Board during the Constmction Phase as to the need for .any special testing; 
inspections or app~:oval of Work on the Project. · 

2.7.9 ·Submittal Review. The Architect shall receive frqm~ the Constl'Uctioii Manager, for {he 
Architect's review, approval or othe1' appropriate action, Contractor submittals such as Shop 
Drawings, Product Data and Samples, for conformity with the Contract Documents. The.AL'Chitect 
shall also re~iew dr!lwings) calculations and designs required of.Contractors and pxovided with such 
submittals (except calculations and designs of manufacturers of original equipment and systems to be 
.installed in the Project and except calculations and designs which the Contract Documents expressly 
make the sole respensibility of one or more Contractors, Subcpntractors, Matel'ial Suppliers or other 
persons). 

2.7.10 Bulletins; Change Orders. The Architect sJ1all prepare Bulletins and other necessary 
documentation for changes in the Work and submit each Bulleti,n to the Construction Manager for 
review and processing. In consultation with the Construction Manager, and Architect shall prepare 
all Change Orders and all Drawings, Specifications and other required documents or supporting data, 
The Construction Manager shall keep a log of all requests for ipformation, Field Work Orders, 
Bulletins, Contractor Proposals and Change Orders. 
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2.1.11 Project Costs. Tl1e Architect shall monitor Proj~ct ·costs on ·an ·Work performed by 
Contractors under unit costs, actual costs for labor and materials, or other appropriate basis. The 
Architect shall afford access to these records at all times tq the Commission, the School District 
Board and the Construction Manager. 

2.7.12 Contrnctol' Payments. Based upon the Architect's rev1ew of the Wor~ and evaluations of 
the Con.tractor's Applications for Payment, the Architect shall review .and approve, modifY or reject 
the amounts shown on such Applications as being due to the Contractor in accordance with the 
Contract Documents.. Each Application for Paym:ent sh'all J?e signed by the Architect and the 
Construction Manager, then delivered to the School District Board. The Architect's certification of 
an Application for Payment shall constitute a representation to the School District Board, based 
on the Architect's observati6ns at the site and on the recommendations of the Construction 
Manager that, to the best of the Architect's knowlydge, jhformation and belief, the Work bas 
progressed to the point indicated and the quality of the Work is in accordance with the Contl'act 
Documents. The foregoing reJ)resentations are subject to an, evaluation of the Work for conform~ 
acne with the Contract Documents upon Substantial Completion, to results of subsequent tests 
and. inspections, to· minor deviations :fi·om the Contract DocumelJts coiTectable prior to 
completion and to specific qualifications expressed by the Architect. 'the issuance of a 
Certificate for Payment sh~ll further constitute a repres~ntation by the Architect that to tJw best 
of the Architect's skill, knqwledge and belief the Contractor is entitled to payment in the aniount · 
certified. · . 

I ' 

:2.7.13 :Partia1 Occupancy. The Architect shall assist the Constl'Uction Manager artd the School 
Dis~dct Board in determin.ing dates of Partial Occupancy of the Work or pmiions thereof designated 
by the School Distl'ict Board and shall assist in ·obtaining any nec~ssary certiftcate from. any 
applicable government autho1·ity. Prior to pmtial occupancy· the Architect shall prepare lists of 
incomplete or unsatisfactory W.ork and submit tl1em to the School District Board and the 
Construction Manager .. 

2.7.14 Contract Closeout. Upon receipt of a Contractor's Punch List, the Constl'oction Ma11ager 
shall provide \Witten notice to the Commisslon1 the School Dis.trict Board and the Architect that the 
Work is ready for Fjna1 Inspection. The Architect shall assist the Construction Manager in 
conducting the Final Inspection. If applicable, the Architect shall prepare a~ Architeces· Punch Li~t 
and transmit it to the Construction Manager and the Contmctol'; The Architect shaH transmit a copy 
of any guarantees, warranties, releases, bonds and waivers in its possession to the Commission. The 
original documents are public records to be provided to 1he Scl~ool bistrict Boat·d. · · 

2.7.15 Contractor Claims. The Architect sliaU revi~w claif1}s from C~ntractors for additional· 
compensation and equitable adjustment of compensation, and shall deliver a written recommendation 
to the Construction ;Manager and the School District Board about each claim and attend any dispute 
l'esolution meetings r~lated to each claim. · · 

2.7.16 Record Drawings. Based' on marked-up prints, dr!lwings oi· data provided by the 
Contractors and the As Built Drawings transmitted by the Construction Manager} the .Architect shall 
furnish to the School Distl'ict Boaro one (1) set .of Record Drawings in the form of reproducible. 
Drawings corl'ectly ma1·ked to show the Project as completed in the form of mylar tracings, one (1) 
set of all other Contract Documents showing the Project as <:ompleted in the form of paper 
documents and one (1) set o£ ali Contract Docu111ents showif)g the Project as completed on a 
computer mediuin approved by the School District Board. The Recot~d Drawings, to the best of the 
Architect's knowledge based upon the As-Built Drawings delivered to the Arcl1itect by the 
Contractors and. the Architect's observations during the progress oftheProject, shaH detail the actual 
construction of the Project and contain such am10tations by the Architect as may be necessary for 
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someone unfamiliar with the Project to understand the ch~nges that were made to the original 
'Dt·awings. 

2.7.17 Contractor Responsibilities. The Architect shall not be responsible for and shall not have 
control or cl1arge of construction means, m~thods; techniques, sequences, procedures or scheduling 

' used by a Contractor to comply with the Contractor's qbligations under its Contract for the Project or 
for safety precautions and programs in connection with the Work on the Project. The Architecf shall 
not be responsible for or have control or charge oveL' 1he: acts or omissions of Contract~rs or 
Subcmitractors or any of their agents or employees, Ol' any other persons performing any Work on the 
Project. The Architect does have a duty to inform the School District Board and the Construction 
Man agel' if work 1s not being completed according to the Construction Documents .. 

z. 7.18 ·11-Month Inspection. The .AJ:chitect shall participate-in the eleven-month walk~tlu·ough 
of the Project with the Sohpol-District Board one month prior to the expiration of the one year 
guarantee provided by the Contractor. Jhe Architect shall consult with the Constniction 
Manager and the School District Board to address any issue identified in the walk"through ~ 
according to the procedures specified in the Sta~dard Conditions. 

'3,~ General 

All.1'ICLE Ill 
ADDITIONAL SERVIC:!tS 

3.1.1 The following services are not included in Basic Servic~s and must be app~oved in writing by 
.the School District Board with the concurrence of the Commission. Tlie following services shall be . 
paid for· as provided in this Agreement in addition to the compensation for Basic Services; provided, 
however, the Arcl1itect shall hot be compensated for any ofthe following services made necessary by 
the act Ol' omission of the Architect or any Consultant. · 

3.1.2 Additional On~Site Services. Provkling administration Ol' ·observation of construction 
beyond those services to be .l_)rovided as Basic Seryices pl.lrsuant'to Subparagraph 2.7.4. 

3.1.3 Scheduling Consultant. Serving as a construction scheduling consultant. 

3.1.4 Pei·spectives, Models·, Renderings. · ·J>repadng pl'Ofessional perspectives, models or 
renderings that. arc not otperwise useful or necessary to the Architect in the provision of Basic 
Services hereunder at the wri~ten request of the Commission or"the School Distdct Board. 

3.1.5 Grant Applications. Preparing appiicatio~s and supporting documents for governinental 
grants, loans o1· advances. 

3.1.6 Special Studies, Providing planning, site evaluations, environmental studies~ or comparative 
studies of prospective sites, ·and preparjng special surveys, studies and submissions required for 
approval of govenunental authorities or others having jut·isdictio~ over the Project. 

3.1. 7 Surveys. Providing survey!_ng services in9lu_ding lan,d sur:veys and rights-of-way studies. 

3.1.8 Consfructabllity and Cost Analyses. Preparing analyses of the construction feasibility of 
the Project or of owning and operating costs or preparing detailed qua11tity sut·veys of inventories of 
material, equipment and labor beyond those services to be provid~d as-Basic Sel'vices. 
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3.1.9 Off-Site Services. Providing planning or design s rvice~ for off-site utilities which are 
not adjacent to the Project, building coilllcctions or roadways. 

3.1.10 Certain ReYisions. Making revisions in Drawh1gs, Specifications or other Contract 
( · Documents when such revision$ are inconsistent with ·written approvals or iristructions 

previously given or are required by the enactment or revision of codes, laws or regulations 
$Ubsequent to the preparation of suc!l documents. 

3.1.11 Replacement Work Providing consultatiqn concerning replacement of any Work onthe 
Project damaged by fire, casualty or other cau~~ 110t gue to negligence of the Architect or any 
Consultant and furnishing services as may be required in connection with the replacement of such 
Wor.k. 

3.1.12 Contractor Default. Providing services made necessary by_ the default of a Contractor. 

3.1.13 Additional Documents. Preparing more than the· sets of Contract D9cu~ents required as 
Basic Services pursuant to Suh1>aragraphs 2.5.1-~ 2.6.3 and 2.6.8. · 

3.1.14 Asbestos. Providing se1·vices related to identifYing, surveying, remediating, removing or 
disp~sing of asbe~tos. 

ARTICLE IV 
RESPONSIBILITIES OF THE SCHOOLDJSTRICJ'BOARJJ AND THE CO.i'r.fMISSION 

4.1 Reguired Action~: The Cqmmission and the School District Board shall review, approve or 
take such actions as are required of them by this Agreement, th~ Contract Dopuments and applicab~e 
law in a reasonable and timely manner. . · 

\ 
4,2 Instructions to Contractors. All instmctions of the .Commission or the SQhool District 
Board to Contractors shall be thto11gh, or in consultation with, the Construction Manager, with 11otice . 
to the Architect. · 

· 4.3 School District Board's "Requitement~. The School District Board and the Commission 
sh~ll provide full information regarding its requirements for the Project including, without limitation,· 
the Program of Requirements, any agreement related to the Project, design and construction 
standards and work rufes which shall set forth the School District Board's and the Cmmnission's use, 
design, time and fimmcial objectives, constraints and criteria,: including space requireme11ts and 
relationshij>S, flexibility and expandability, time cm1straints iinposed ,bY fiscal and budgetary 
consider~tions, special equipment and systems and site requirements. 

4.4 Stated Representative.· If any party shall change its stated representative as set forth on 
Page 1 of this Agreement, they shaH notifY all other parties of that change immediately in writing. 

4.5 Site Description. If reasonably requested by the Architect as necessary for the Project, the 
School District Boat'd shall furnish a legal descl'iption ·and a certified land survey of the site, giving 
as applicable, grades and lines of streets, alleys, pavements and! adjoining property, rights-ot:.way, 
restrictions, easements} encroachments, zoning, deed restrictions, boundaries and contours of the site; 
locations, dimensions, and complete data petiaining to existing building, other improvements and 
trees; and full information concerning available service and utility lines both public and private, 
above and below grade, including inve1ts and depths. The Architect and the Construction Manager 
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shall be entitled to rely upon the accuracy and completeness of information provided by the School 
District Board under this Paragraph. 

4.6 Notice to ·Architect. If the Schoo! District Board or ~he Commission observes or otherwise 
becomes aware of any Defective Work or othet· fa1ilt or defect in the Project, prompt notice thereof 
shall be given to t&e Architect at:d th~ Constmction Manage1·. 

4.7 b_egal Representation. The School District Board and the Commission shall not be 
responsible to provide, or pay for, any legal representation of the Architect 

ARTICLEV 
COMPENSATION 

5.1 Total Compensation. The .total compensation of"the Architect and all Consultants shall 
consist of the B{lsic Fee, any Approved Additional Services and" Reimbursable Expenses and shall 
not exceed the total amount of One 11111/Jon N/Jte llundred Fifty-Nine T!rousaud Five Hmtdred Ten 
JJoflaJ•s ($11959,510.00). ·· 

5.2 · Basic Fee. 

5.2.1 Amount of Basic Fee, For .all of its services hereunder, the School Distdct Board agt'ees to 
pay the Arcliitect a Basic Fee of One Mi!Jion Bight Hundred Ninety Six. Thousand Three Hundred 
Ninety Dollars ($1,896,390). Tl1is Basic Fee represents 6.10 percent of the Construction Budget set 
forth in Subparagraph 1.2. A change in .tile Basic Fee may be made only .by an amendment to this 
Agreement i~ accordance with Subpar~graph 9.5 .2. 

5,2,2 Extent of Basic Fee. The Architect>s Basic Fee includes all compensation for Basic 
Services, including without limitation, for salaries or other compensation of the· Architecfs 
employees at the principal- office, branch qffices and the field office, general operating expenses of 

. the Architect's principal office, branch offices.and the .field office, any.patt of the Architect's capital 
expenses) including interest on the At'chitect>s capital employed for the Project, overhead or eX_penses 
of any kind, any costs incurred due to the negligence of the Architect, the Architect's general 
advertising, federal, state Ol' local jncome, sales or other taxes, state franchise taxes a lid qualification 
fees, and membe~·ship in trade, business or professional organizations. 

5.3 Additional Fees 

5.3.1 · Fees For Additional Services. The School District Board shall pay the. Architect the 
following Additional Fees for the following Additional Servlces: : · 

Additional Service 

Optional Demolition · 
(w/o asbestos abatement) 

Additional Fee 

$ 63,120· 

In all events, total Additional fees shall nqt exceed the aniouht of Sb:ty~Titree Thousaitd One 
Hmulred TweJtty JJollars ($63,120) wit~out an amendment to this Agreement in accordance with 
Subparagraph 9.5.2 and a request filed jn accordance with Subparagraphs 7.2 and 7.3. 
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For other Additional Services pmvided by the Architect and any Consultants in accordance with 
Article III, the School District Board shall pay the Architect Additional Fees in an amount negotiated 
to the mutual reasonable satisfaction of the Sclwol Dislrict Board and the Architect, but in all events, 
such Additional Fee~ shall not exceed 2.5 times the Direct Personnel Expense incurred by the 
Architect and any applicable Consultant in providing those Additional Services. Except for the 
Additional Services and Additional Fees listed· above, Additional Services and any Additional Fees 
may be approved only by an amendment in accorgance with Subparagraph 9.5.2. The Architect, with 
the prior written consent of the School District Board, may pro-vide Additional Services througll one 
or more Consultants in accordance with Subparagraph 1.1.7. · 

5.3.2 Dh'ect Pe1·som:tel Expense. Direct Personnel Expense. sha11 mean the poziion of direct 
salaries and wages of all personnel of the Architect or any Consultants, as applicabte, including 
professional, tec]mical, management, administ.ratiye and clerica·t employees, and principals engaged 
on the J;t·oject related to their time devoted to the Project and the potiion of the cost of their 
mandatory and customary contributions and benefits related thereto such as employment taxes and 
other statutory employee b~nefits, social security contributions, insurance, sick leave, hoUdays, 
vacations, pension and pro:Qt sharing pursuant tq plans qualified under federal law and similar 
benefits related to _their time devoted·fo the Project. Direct Person~el Expei1se shall not include any 
bonus or similar plan or agre:ement related to the ArchitecCs performance on, or profit from, the 
Project. 

5.4 Method and Terms of Payment 

5.4.1 Basic Fee. Payment of the Basic Fee shalf be made. monthly in proportion to sel·viccs 
performed in each Phase· of the Pt•oject in accordance with the following percentages of the Basic 
Fee: · 

Pre-design Phase 
Schematic Design Phase 
Design Development Phase 
Construction Documents Phase 
Bidding or Negotiation Phase 
Constmction PJ1ase 
Project Closeout 

5% 
20% 
20% ' 
25% 

5% 
20% 

5% 

. Any balan~e of the final 5% of the Basic Fee shall be paid upon Project Clo~eout as follows: one­
half after prepa~ation of all Punch~ Lists and one-hilif after completion of all Punch-List items t9 the 
reasona~le satisfaction o:{ the School District Board and receipt of Project Record Drawings by th~ 
School Distrlct Board as provided in 'this Agreement, The School District Board may waive the 
withholding of any final. balance Ol' part thereof, if the Architect has performed to the reasonable 
satisfa9tion of the School District Board. Payment of the last twenty percent (20%) of the . 
appropriate portion of the Basic Fee fot' the P redesign Phase, the Schemat~c Design Phase, the Design 
Development Phase, the Construction Documents Phase, and the Bidding or )':legotiation Phase shall 
be made only afiet· all documents and Drawings require~ for the respective Phase have been 
submitted to the Commission or 'the School District Board, a's applicable, in form and substance 
reasonably satisfactory to the .Commission and the School District Board .. The Basic Fee, including 
without limitation the final 5% thereof, shall be subject to all setoffs in favor of the School District 
Board for claims against the Architect. Payments for Basic Services shall be based upon a properly 
completed Architect's Pay Request or Invoice and shall be made within the applicable time limits. 
The Architect's pay request shall be submitted to the Conshuction Manager for approval prior to 
payment. 

15 



.J 

5.4.2 Additional :Fees. Payments of Additional Fees for A~ditional Services in accordance with 
Atiicle III and Subpm·agraph 5.3 shall be mad~ monthly based; upon services performed or expenses 
incUt·red, as applicable, and as shown by a properly completed Architect's Pay Request or Invoice.· 

5.4,3 . Payments by Architect, Within ten (10) business days ofrect;?ipt of.p&yment made pu_rs~tant 
to this Agreement, the Architect sball pay all portions thereof due to Consultants. 

5.4.4 · Compensation for Extension of Project Time. If the Architect notifies the School District 
Board not less than tliitty (30) days prior to the time for completion of the Project set by the Project 
Schedule approved pursuant to Subparagraph 2.6.9, that such time for compJetimi is reasonably 
expected lo be exceeded by ll)OfC than "ten percent.(IO%) through no fault of th.e Architect, the 
c01npcnsatioi1, if any, for Basic Services to be rendered during such extended period shall be 
negotiated to the mutual reasonable satisfaction qfthe School District Board and the Architect. If, as 
a rcstdt of such negotiation, the School. Di!ltrict Board agrees that the Architect sj1all be paid 
addiUonal coinpensation, an amendment to that effect shall be executed· in accordance with . 

·Subparagraph 9.5.:2 before the Architect renders any sea·v1ces made ne,cessary by su.ch extension of 
the time of completion, unless othenvise agreed :in writing . by the Commission and the School 
District Board. 

' . 
5.4.5 Compe1isation for Change of Scope of Pt•oject ot· Construction· Budget. The Scope of 
the Project is defined by lhc Approved Program ofRequiremeltts as provided in Subparagt·aJ'h 2.2.2. 
The Construction Budget is defined in Subparagraph" 1.1.2. : If the Commission and th() School 
District Board materially change the Scope of the Project after the Schematic Design Phase or the 
Const.l.'uction Budget at any time after the execution of this· Agreement through no fault of the 
Architect, any necessary adjustment i!t the compensatjon.of the Architect shall b'e negotiated to the 
.mutual reasonable satisfaction of the School District Board and, the Architect. If, as the.result of such 
negotiation, the School District Board ngrces that the Architect shall be paid additional 
compensation. an amendment to that effect shall be executed in accordance wHh Subparagraph 9.5.2 
before the Architect renders any services mado necessary by such change in the Scope of the Project 
or the Construction Budget, unless otherwise agreed in wri~ing by the Commission and the School 
District Board. · 

6.1 Insurance 

ARTICLE VI 
JNSUJ1ANCE AND INDEMNIFICATION 

6.1.1 Casualtv Insurance. Except when a modification is requested in writing by the Arohitect 
and approved in writing by th.e School District Board, the Architect shall cany and maintain at the 
Architect's cost, with companies authodz~d to do business in Ohio, all necessary liability insm·ance 
(which shall .include as a minimum the. requirements set forth below) d~uing the term of this 
Agreement: · 

a. Worke1's' Compensation and employer's liability insUJ:ance to the fullest extent 
required by applicable law; 

. 
b. Commercial general liability coverage for bodily injury and property damage, 

inclllding limited contractual liability coverage, in not less than the following 
amounts: 

i. General Aggr·egate Limit: 
$2.000,000 each occurrence; 
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ii. Each Occurrence Limit: 
$1,000,000 each occmTcnce; al}.d. 

c. Commercial ~utomobile liability coverage, including non-owned and hired, in an 
amount.not less than $1,000,000. 

6.1.2 Professional Liability lnsurance. When the Gommission doe.s not elect to procure Project 
Professional Liability Insurance, and subject to the Commission's waiver or modification of 
Professional Liability Insurance upon written request of the Architect, the Architect shall maintain 
insurance to protect against claims arising .(rom the performance of the Architect's ~ervjces caused 

·by any negligent acts, errors ·or omissions for which the Architect is legally liable ('Professional 
Liability Insurance''). Except when a waiver is approved by the Commission upon written reqizest of 
the Architect, such Professional Liability Insurance shall be in ·an azhount not less than $1,000,000 
per claim and in the annual aggregate, The Architect shall endeavqr to keep·such insurance i~ effect· 
for so ~ong as the Architect may be held liable fo~· its ,performance of serYices for tqe Project. If the 
Professional Liability Insurance is written on a claims-made basis, such .insurance shall have a 
retroactive date no later than the date on which the Architect commenced to perform services relating 
to the Project. The insurance compaily issuing the Professimial Liab~lity Insurance policy must be 
authorized to. do business in .Ohio and have a rating of at least A status as noted in the most recent 
edition of the Best1 s Insurallce Reports. 

6.1.3 Certificates. Tl1e Architect shall provide the School District Board with certificates. df 

insurance evidencing the required coverages and amounts, including without limitation ·any 
certificates of renewal of insurance. Each policy of insurance required to be purchased and 
maintained by the At·chitect, shall name the School District Board and the Commis$ion as an 
additional insured. Tiw certificates of insurance shall contain a provision that the policy or policies · 
will not be canc~led witho~1t thirty (3 0) days prior written notic~ to the School District Board. 

6.2 Indemnification 

6.2.1 Indemnification by At·chitect Generally. To the fullest extent permitted by law, the 
Architect shall and does agree to indemnify and hold harmless the Commissiol), the School District 
Board ~md their members, officers, employees and representatives and agents from and against all 
olaim.s, damages, losses, liens, causes of action, suits, judgments and expenses (including attorney's 
fees and otl~er costs of defense), of any nature, kind or description, which (a) arise out of, are caused· 
by 01: result from performance of the Architect's services and. (b) are attributable to bodily injui:y, 
personal injury, sickness, disease or death of any person, or to pamag~ to or destruction of propetty, 
including tlte loss of use and consequential·damagcs resultfng:therefrom, but (c) only to the extent 
thew ~re caused by any negligent acts, errors or omissions Of the Architect, anyone directly or 

. indirectly employed by the Architect or anyone for whose acts the Architect is lega"lly liable. This 
Subparagraph is intended to be, and shall be construed as consistent with, and not in conflict with, 
Section 2305.31 of the Ohio Revised Code. 

6.2:2 Jute.Ilectual Property Indemnification, To the fullest {fXtent petmitted by law, the Architect 
shall and does agree to indemnify and hold harmless the Comm.ission, the School District Board an.d 
their members, officer~, employees and representatives from ana against all claims, damages, losses, 
liens, causes of action, suits, judgments and expenses (including attorney's fees and qther costs of 
defense), of any nature, kitid or description, which result .from any claimed infi-ingement of any 
copyright, patent or other intangible property right caused by the Architect, anyone directly or 
tndirectly employed by tlte Architect or anym1e for whose acts the Architect is legally liable, The 
Architect shall not be required to inde~nify and hold harmfess·such persons for such matters when 
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the claimed Infringement occms in materials provided by ~he Commission or the School District 
Bo~. · 

AR11CLE VII . 
DISPUTE RESOLUTION PROVISIONS 

7.1 Mediation. Instead of, or jn addition to, the procedures set forth below, the School District 
Board and the Architect may, by written agreement, submit any claims, requests, di?IJ1ttes or matters 
ln question between or among them to mediation upon such tenns as shall be mutually reasonably 
agreeable. 

7.2 · Notice mtd Filing of Requests. Any request by the Architect for Additional Fees shall be 
made in writing to the Scho,ol Dis.trict Board and filed prior to payment of the fina1 5% of. the Basic 
Fee. Failul'e of the Architect to timely make such a l'e.qucst shall constitute a waiver by the Architect 

· of any request for snch fees and expenses. · 

7.3 Regucst Information, In every. written request filed pursuant to-Paragraph 7.2> the Architect 
shall provide the Jlahll'e and amount of the rt;quest; -iQ.cntification of persons; entities arid events 
responsible for the request; activities on the Project Schedule a.ffect~d by the request or new activities 
created by any delay a11d the relationship with existing activities; ant~cipated duration of any delay; 
and reconuncnded action to avoid or minimize any future delay. - ·· 

1.4 ;Decision of the School District Board. If the Architect files a written request with the 
School Distt'ict Board pursuant to Paragraph 7.2, the School District Board shall review the request 
and render a final deci~ion in Wl'iting as between the School District-Board and the Architect. Any 
payment resulting from such decision must be approved by the Commission pursuan~ to an 
Amendment to this Agreement in accordance with subparagraph 9.$.2. 

7.5 Pei-forma1tce. The Architect shall proceed with the Architect's pe1formance of this· 
Agreement during any dispute resolution process) unless otherwise agr~ed by the Architect and the 
School District Board in writing. The School District Board, shall continue to make payment," in 
accordance with this Agreement; c;~f any ~mounts not in dispute pending· ·final resolution of any 
dispute in accordance with this Paragraph, The· decision of. the School District Board shall be 
conclusive and final. - · 

7.6 · Delegation. No provision of this Article shall prevent the School District Board from 
delegating ~he duties or authorities of the School District Board to any other person selected at the. 
discrytion of the Scho9l District Board. 

ARTICLE VIII 
TERMINATION AND REMEDIES 

8.1 Termination of Agreement 
' 

8.1.1 Means of Termination, This Agreement may be terminated by either party upon seven (?) 
days written notice should the other parly fail to perform in accordance with the terms of this 
Agreement; provided, however, the Architect shall not tenninate this Agreement for non-payment if 
the School Djstdct Board initiates the payment process for all reasonably undisputed amounts due to 
the Architect within teh (10) days of receipt of the Architect's wl'itten notice to terminate. This 
Agreement may be terminated by the School District _Board without cause upon fifteen (15) days 
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wtitten notice to the Architect. This Agreement may be terminated at any time upon the mutual 
CO!lsent of the School District Board and the Architect. 

8.1.2 Architect>s Hcnwdles Upon Tcnninaliou by the School Dis!l'lct l3oan! Without Cause o1· 
. i Termination by Architect. In the event of a termination which is not due to the faihwe of the 

Architect to perform in accordance with the tern:s of this Agreement, the Arcbitect shall be 
<iompensated for all ]3asiQ Services of a completed Phase pe1'formed prl01· to the termination date in 
accordance ~1th the percentages set forth in Subparagraph 5.4.1. In s\Jch event, foi· services rendered 
prior to the termination dl!te .in an uncompleted Phase and for Additional Services, the Architect shall 
receive compensation based on the percentages of completion of. that Phase or those Additional 
Services, as applicab~e. 

( 

8,1.3 Architect's Rcmcrllcs Upon Tcrminntioti by the School District Boal'd for Cause. In the 
event of a termination which i~ due to the failure of the At'chitect to perform in accordance with the 
term.s of tl1is Agreement, the Architect shall be compensated only for Basic Services performed -and 

· paid for prior to the termination date in _accordance with the percentages set f011h in Subparagraph 
5.5.1; together with Additional Services completely perfotmed prior to the te1minatiqn date. · 

8:vi A1;chitect's Remedies. Upon Termination by Mutmil Consent. In the event of a 
termination upon the mutual consent of the· School District Board and the Architect, any 
compensatjon for Basic Services or for Additional Setvices shall be negotiateq and set f01th in an 
amendment to this Agreement in accordance with Sut?par~graph 9.5 .~ priot· to such termination. 

8.1.5 Post-Tor·mination Matters. Jf the School Distri9t B"oard and the Architect agree that any 
. services are to be performed for the Project by the Architect after .my ter~nination date, the amount of 
any compensation and the method and terms of payment of such compensation related to su9h 
service~ shall be negotiated and set forth in an amendment t.o this Agreement in accordance with 
Subparagraph 9 .5.2 prior to the commencement of such services. Such amendment and any.relevant 
obligations to be performed by the Architect under this Agreement will survJve termination of this 
Agreement. - · : . . . . 

8.2 Remedies 

8.2.i Cumulative Remedies, No remedy conferred upon the School District Board by the terms 
of this Agreeinent is intended to be exclusive of any other remedy provided at Jaw or in equity. Each 
and every remedy of the School Distdcf Board shall be cumu:lative and shall be In addition to any 
other remedy given to the School District Board hereunder or ·now or )lereafter existing. Except as 
otherwise 1>rovided in· this Agreement, no remedy conf~rred upon the Architect by the terms of this 
Agreement is intended to be exclusive of any other remedy provided at law or in equity. Except as 
otherwise provided in this Agreement, each and every remedy of the Architect shall be cumulative 
and shall be in additton to any other remedy given to tlie Architect hereut1der or now or hereafter 
~~&~ . , 

8.2.2 Remedies Not Wai"ed. No delay, omission ot· forbe~rance to exercise m1y dght, po\~er or 
remedy accruing to the Sol1ool District Board or the Architect hereunder shall impair any such right, 
power or remedy' or shaH be consfl'ued to .be a waiver of any, breach hereof or default hereunder. 
Every such right, power or remedy may be e~e1·cised as often as: deemed exp~dient. 
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AR11CLEIX . 
- MISCELLANEOUS PJWVI$IONS 

9.1 Owne1·sl1ip and Use of Documents 

9.1.1 Proper(y_of the School District Board. ,Drawings, Specifi!)aHons and other documents 
prepared by, or wilh. (he coopcrntion of, the Architect or any .Consultant pursuant to thk Agreement 
are the property of the School Distdct I3oard whether or not ~he 'rroject for whicH they are prepared 
is commenced or completed. The Architect o1· Consultant, as applicable, may retain copies, 
including reproducible copies o.f such Drawings, Specificatioqs and other aocuments for information 
and reference. Such Drawings, Specifications or other documents may be used by the School District 
Board or others employed by the SchoolJ?istl'ict Board for reference in any completion~ corre?tion, 
remodeling, renovation, i·econstruction, alteration~ modificati~n of ot· addition to the Proje9t, .witliout 
compensation to the· Architect or Consultant. Unless the Project is a prototype, such Drawings, 
Specifications or other documents shall not be given or sold by the School District Board to be used 
by- otheJ.'s, on other Projects except by agreement in· writing and with agreed upon appropriate 
compensation to the Architect or Oonsultant, as applicable. The Architect shall not be held liable if a 
third party receives the Architect's ,Drawings, Specifications or other pocuments and either modifies, 
changes or uses the documents in a way not. originally anticipated when the documents were created, 
If an event occurs for which the Architect or Consultant may ~e liable, the $choo1 Distl'ict Board 
shall notify the Architect or Cm1sultant of such event as soon· as practical after such event and shall 
provide access to the Project to the· Architect or Consultant fU}d' their represent{\tives. This 
Subparagraph sh.all survive termination of this A~reement. \ 

9.1.2 Architect's Jntellectual Prop ern~. Except as specified in A_rticle 9.1.1 above, all inventions, 
patents, design patents and computer programs acquired or developed by the Architect in connection 
with or relation to the Project shall remain the property of the Architect and shall be protecte'd by the 
Schoo] District Board from use by others except by agreement in writing with appwpriate and agreed 

. upon compensation to the Architect. · · 
. . 

9.2 Public Relations. Prior to completion of the Project, ~ny public relations or publicity,about 
the Project shall be -within the control and with the consent of the School District Board ana the 
Commission. However, the Architec.t shall have the right to include repre~entations of the de~ign of 

. the Pt•oject, including photographs of the exteriof· and intedor, among the Architect's promotional 
and p1'ofessional materials. The Architect shall seek the ~xpress approval of the School District 
Board and the Commission prior to making an_y application, or submitting for any design awai'd, oi 
acknowledgement of any k[nd for the Architect's services for the Project. . . 

9,3· Records: The reGards ~f ail of the Architect's Direct Personnel Costs, ·Reimbursable 
Expenses and payments to Consultants pertaining to the Project shall be·. kept on a generally 
recognized accounting b.asis and shall be available to the School District Board and the Commission 
at all times and shal1 be maintained for seven (7) years after Final Acceptance of the Project by the 

. Commission. Ail other records kept by the Architect related to the Project shall be available to the 
Commission and the School District Board at all times and shall bemaintaine.d for six (6) yeat·s after 
Final Acceptance of the Project by the Commission. 

9.4 Successoi'S and Assigns. The School District Board and the Architect, each bind 
- themselves, their successors, assigns and legal representatives, to the other patty to this Agl'eement 

and to the successors, assigns and legal representatives of the othet' party with respect to all terms of 
this Agreement. The School District Board and the Architect each acknowledge that the Commission 
is an intended third"party beneficiary of this Agreement and a duty of trust and care is owed to the . . . 
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Commission as the third party beneficiary. The Archit~ct shaii not assign, or transfe1· any ~·ight, title 
or interest in this Agreement without the prior written consent Of the Commission. · 

9.5 Extent of Agreement 

9.5.1 Entire. Agreement. This Agreement and the Contract Documents represent the entire and 
integrated agreement between 'the School District Board and the Architect and supersede all prior 
negotia_tions, ~epresentation~ ot· agreements, either written or oral. · 

9.5.2 Amendments. This Am:eemcnt may be amend_ed only by an atnendment prepared by the 
· School District Board and signed .by both the Architect and the School District Board, with the 
concurrence of the Commission. 

9.5.3 Muitiple Counterparts. This Agreement niay be executed in any number of counterparts, 
each of which shall be regarded a~ an original and all of which shall constitute .but one and the same 
insteument. · 

9.5.4 Captions. The captions or headiijgs in this Agreement are fot· convenience only and in no 
way define, limit or describe the scope or intent of any provisions or sections hereof. 

9.5.5· Pi·ecedence. If fhere are any inconsistencies between. the provisions of 1he Contract 
Documents and any other documents·oreated;·the provisions of the Contract Documents shall prevail. 
In addition, the Architect should·refer to the Commis~ionjs Ohio School Desjg11 Manual, incl11ding 
without limitation aU exhibits theretoJ for applicable prdceduresJ policie~ and forms. 

9.5.6 Conditio11s to Validity. None of the rights, duties and obligations contained in this 
Agreement shall be· bind!ng on any piuty until all legal req(Jirements ha-ve been complied with, 
incJuding without Ihp.itation t{lat the Director of Budget and Management of tho State first certifies 
that there is a balance in the apprepdation not already obiigated to pay existing obligations, as 
required by Section 126.07 f Ohio Revised Code, all 11ec~ssary fund~ are available from the applicable 
state agencies or instrumentalities and, when required, the expenditure of such funds is appl'oved by 
the Controlling Board of the State of Ohio or other ~pplicable approving bo_dy. In addition, if federal 
funds are to be used to pay fees anq expenses under this Agreement, n~ne of the dghts) duties and 
obligations contained in this Agreement shall be binding on any party until the School Di.strict Board 
.notifies the ,Architect in writing that such funds are available fro!n ~he Sphool Dist!ict Board's 
source. 

9.6 Governing Law · 

9.6.1 Law of Ohio. This Agreement shall be govern~;-d by 'the law of the State of Ohio to the 
exclusion of the law of any other juri~ic~ion and the State of Ohio shall have jurisdiction over any 
action hereundt(r or related to the Project to the exclusion of MY other form.n. 

9.6.2 Capitalized Terms. Capitalized terms in this Agreement shall have the same meaning as 
those in the Standard Conditions, unless otherwise defined herein or unless another meaning is 
indicated by the context. 

9.7 Assignment of Antitrust Claims. Each party to this Agreement recognizes that jn actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
ultimate purchaser of goods and services~ in this jnstance the ultimate purchaser is the School District 
Board. Therefore, the following assignment is made: 
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Intending to ~be legally bo\tnd, the Architect, acting bereJn by and through the person 
signing this Agreethent on its behalf as a duly aut!Iorized agent, hereby assigns, sells, 
conveys ana transfers to the School District l3oard any and all right, title and interest 

·in and to any and all claims an.d caus~s of action which the Architect inay now have 
or hereafter acquire under the antitmst laws of the United States of America ot' the 
State of Ohio, PROVJDED that the claims or causes of action relate to the particular 
goods, products, commodities, intangibles, or servJces purchased, procured, or 
acquir~d by, or rendered to, the School District Board pursuant to this Agreement, 
and EXCEPT as to any claims or causes of action which result from antitrust 

.. violations commencing after .the price is established under this Agreement and which 
are not passed on to the SchooJ District Board by any ·means, In addition, the 
Architect warrants and represents that it will require any and all of its Consultants and 
:Juppli'ers to assign any and all federal and State antitrust claims and causes of action 
to the School District Board, 'subject to the proviso and exception stated above. The 

·provisions ofthis Subparagraph shall become.effective at the time the· school Distl'ict 
· Board executes its concurrence to this Agreement without f\.uther acknowledgement 

by any of the parties. 

Notices 

9.8.1 Addresses. All ~otices, certificates, requests or other .communications hereunder shall be in 
writing ;md shall be deemed to be given if delivered or mai!ed to the contact l'ersi:m, i~entified on 
Page 1 ofthis Agreement. 

9.8.2 Additional Notices. A. copy of all notices, certificates, requests or other communications 
shall be sent to the Construction Manager~ 

9.8.3 Facsimiles. For conv,enience of communication only,· notices, certificates, requests or othet· 
communications hereunder of fewer than ten (1 0) pages; except requests fot· payment, may be sent by 
facsJmile trailsmissiott. Notices, certificates, r~quests or other communications sent by facsimile 
transmission shall not be deemed to be given unle?S a counterpart is received or mailed in accordance 
with Subpar~graph 9.8.1. 

9.8.4 ·Emergencies. In lhe event_ 9f an emerge1ioy involving the Project, including, without. 
limitation, a fatality, sedous injury, fire, collapse, flood, utility or po,wer loss to occupied facilities, 
explosion, or environmental damage, the Architect shall im'mediately notify the Construction 
Manager, t11e Comntissi?n and the School District Board by telephone. 

9.8.5 Chango of Ad~r.css. The Commission, the School District ~Qard or the Architect may, by 
notice given hereunde.r, designate any further ot: dijJer~nt addresses, telephone numbers Ol' facsimile 
numbers to which subsequent notices, certificates, requests or communicatiol)s shall be sent. 

. . 
9.9 Sevet·ability. If any provision of this Agreement, 01· any covenant, obligation or agreenient 
contained herein is determined by a court of competent jlJt'isdfction to be invalid or unenforceable,· 
such determination shall not affect any other provision, covenant, obligation or agreement, each of 
which shall be construed and enforced as if such invalid or unenforceabl.e provision were not 
con~ained h-erein. Such invalidity or unenforceability shall not affect any valid and enforceable 
appfication thereof, and each such provision, covenant, obligation or agreement~ shall be deemed to 
be effective, operative, made, entered into or taken in the mam1et· and to the full extent permitted by · 
law. 
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