IN THE COURT OF COMMON PLEAS

Grand Valley Local School

ASHTABULA COUNTY, OHIO

District Board of Education, et al., :
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Now come Joseph A. Gerling (0022054), Scott A. Fenton (0068097) and Lane

Alton & Horst, LLC and hereby enter their appearances as counsel for Defendant Jack

Gibson Construction Co.

Respectfully submitted,
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Joseph A. Gerling (0022054)

Scott A. Fenton (0068097)

LANE ALTON & HORST, L1.C

Two Miranova Place, Suite 500

Columbus, Ohio 43215

P: 614.228.6885

F: 614.228.0146

E: jgerling@lanealton.com
sfenton@lanealton.com

Counsel for Jack Gibson Constructwn Co.




CERTIFICATE OF SERVICE

The undersigned hereby certify that a true copy of the foregoing Notice of
7,5
Appearance was served via regular U.S. Mail, postage prepaid, on this F ~day of

March 2014, to the following:

David A. Beals Hartford Fire Insurance Company
Jerry K. Kasai c/o Schiff, Kreidler-Shell, Inc.
Court of Claims Defense 1 West Fourth Street, Suite 1300
150 East Gay Street, 18t Floor Cincinnati, Ohio 45202
Columbus, Ohio 43215

Counsel for Plaintiffs

Buehrer Group Architecture & Engineering Merchants Bonding Company

c/o Fan Zhang, Statutory Agent Dawson Insurance, Inc.

7445 Airport Highway 1340 Depot Street

Holland, Ohio 43528 Cleveland, Ohio 44116

McMillan Construction Limited

aka McMillan Construction Company
c¢/o David O. McMillan

26457 State Route 58

Wellington, Ohio 44090

o &

Joseph A. Gerling  (0022054)
Scott A. Fenton (0068097)




IN THE COURT OF COMMON PLERE 0
ASHTABULA COUNTY, OHIO VED 4 P2
g

GRAND VALLEY LOCAL SCHOOL
DISTRICT BOARD OF EDUCATION,

et al.
Judge Gary L. Yost

Plaintiffs,
Case No. 2014CV0161

V.

BUEHRER GROUP ARCHITECTURE
& ENGINEERING, INC,, et al.

Defendants.

ANSWER

For its Answer, Defendant Merchants Bonding Company (“Merchants™) states the
following: |

1. In response to Paragraph 1 of the Complaint, Merchants states that the nature of
this action speaks for itself. |

2. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in péragraph 2 of Plaintiffs” Complaint; and therefore, denies
the same.

3. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 3 of Plaintiffs’ Complaint; and therefore, denies
the same.

4. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 4 of Plaintiffs’ Complaint; and therefore, denies

the same.



5. Merchants is without knowledge or information sufficient to form a belief aé to
the truth of the allegations set forth in paragraph 5 of Plaintiffs’ Complaint; and therefore, denies
the same.

6. Merchants is without knowledge or information sufficient to form a belief as to

the truth of the allegations set forth in paragraph 6 of Plaintiffs’ Complaint; and therefore, denies

the same.
7. Merchants admits the allegations set forth in paragraph 7 of Plaintiffs’ Complaint.
8. Merchants is without knowledge or information sufficient to form a belief as to

the truth of the allegations set forth in paragraph 8 of Plaintiffs’ Complaint; and therefore, denies
the same.

9. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 9 of Plaintiffs’ Complaint; and therefore, denies
the same.

10. Merchants is without knowledge or information sufficient to form a belief as to
* the truth of the allegations set forth in paragraph 10 of Plaintiffs’ Complaint; and therefore,
denies the same. |

11.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 11 of Plaintiffs’ Complaint; and therefore,
denies the same.

12. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the all.egations set forth in paragraph 12 of Plaintiffs’ Complaint; and therefore,

denies the same.



13.  In response to paragraph 13 of Plaintiff’s Complaint, Merchants admits only that
McMillan was an Ohio corporation and that the Ohio Secretary of State’s records show a
dissolution was filed in 2007. Merchant’s is without knowledge or information sufficient to
form a belief as to the truth of the remaining allegations and therefore, denies the same.

14.  Inresponse to the allegations in paragraph 14 of Plaintiffs’ Complaint, Merchants
admits only that McMillan entered into a contract relating to the Project. Answering further,
Merchants states that the terms and scope of work of that contract speak for themselves. .

15. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 15 of Plaintiffs’ Complaint; and therefore,
denies the same.

16.  Merchants admits the allegations set forth in paragraph 16 of Plaintiffs’
Complaint.

17. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 17 of Plaintiffs’ Complaint; and therefore,
denies the séme.

18.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 18 of Plaintiffs’ Complaint; and therefore,
denies the same.

19.  To the extent that paragraph 19 of Plaintiffs’ Complaint alleges that Defendant
McMillan and/or Merchants failed to perform and otherwise breached certain terms of their
respective contracts, breached expressed and implied warranties, failed to correct defective
materials and installations, breached their respective standards of care, failed to perform in a

workmanlike manner, and/or otherwise failed to comply with the requirements of the Contract



Documents, and such alleged failures proximately caused the Owners to incur additional costs
and damages, Merchants denies the allegations set forth in paragraph 19 of Plaintiffs’ Complaint.
Further answering, Merchants is without knowledge or information sufficient to form a belief as
to the truth of the remaining allegations set forth in paragraph 19 of Plaintiffs’ Complaint; and
therefore, denies the same.

20. Merchants admits only that a surety bond existed between Merchants and
Defendant McMillan, but dénies that Defendant McMillan proximately caused any damage so as
to hold Merchants jointly and severally liable. Further answering, Mercﬁants is without
knowledge or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 20 of Plaintiffs’ Complaint; and therefore, denies the same.

21.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 21 of Plaintiffs’ Complaint; and therefore,
denies the same.

22. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 22 of Plaintiffs’ Comp.laint; and therefore,
denies the same.

23. Merchants incorporates by reference its responses to paragraphs 1-22 of
Plaintiffs’ Complaint as if fully restated herein.

24. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 24 of Plaintiffs’ Complaint; and therefore,

denies the same.



25.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 25 of Plaintiffs’ Complaint; and therefore,
denies the same. |

26. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 26 of Plaintiffs’ Complaint; and therefore,
denies the same.

27.  Merchants incorporates by reference its responses to paragraphs 1-26 of
Plaintiffs’ Complaint as if fully restated herein.

28. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 28 of Plaintiffs’ Complaint; and therefore,
denies the same.

29.  Merchants denies the allegations set forth in paragraph 29 of Plaintiffs’
Complaint.

30.  Merchants denies the allegations set forth in paragraph 30 of Plaintiffs’
Complaint.

31.  Merchants incorporates by reference its responses to paragraphs 1-30 of
Plaintiffs’ Complaint as if fully restated herein.

32.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 32 of Plaintiffs’ Complaint; and therefore,
denies the same.

33.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 33 of Plaintiffs’ Complaint; and therefore,

denies the same.



34.

Merchants is without knowledge or information sufficient to form a belief as to

the truth of the allegations set forth in paragraph 34 of Plaintiffs’ Complaint; and therefore,

denies the same.

35.

Merchants is without knowledge or information sufficient to form a belief as to

the truth of the allegations set forth in paragraph 35 of Plaintiffs’ Complaint; and therefore,

denies the same.

36.

Merchants is without knowledge or information sufficient to form a belief as to

the truth of the allegations set forth in paragraph 36 of Plaintiffs’ Complaint; and therefore,

denies the same.

37.

Merchants incorporates by reference its responses to paragraphs 1-36 of

Plaintiffs’ Complaint as if fully restated herein.

38.

Complaint.

39.

Complaint.

40.

Complaint.

41.

Complaint.

42.

Complaint.

43.

Merchants

Merchants

Merchants

Merchants

Merchants

Merchants

denies

denies

denies

denies

denies

the

the

the

the

the

allegations

allegations

allegations

allegations

allegations

set forth

set forth

set forth

set forth

set forth

in paragraph 38 of Plaintiffs’

in paragraph 39 of Plaintiffs’

in paragraph 40 of Plaintiffs’
of Plaintiffs’

in paragraph 41

in paragraph 42 of Plaintiffs’

incorporates by reference its responses to paragraphs 1-42 of

Plaintiffs’ Complaint as if fully restated herein.



44.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 44 of Plaintiffs’ Complaint; and therefore,
denies the same.

45.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 45 of Plaintiffs” Complaint; and therefore,
denies the same. ‘

46. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 46 of Plaintiffs’ Complaint; and therefore,
denies the same.

47.  Merchants incorporates by reference its responses to paragraphs 1-46 of
Plaintiffs’ Complaint és if fully restated herein.

48.  In response to the allegations set forth in paragraph 48 of Plaintiffs’ Complaint,
Merchants admits only that it provided a bond related to the Project. Merchants states the terms
of the bond speak for itself but denies it has any obligation to Plaintiffs related to the Project. .

49.  Merchants denies the allegations set forth in paragraph 49 of Plai;niffs’
Complaint.

50.  Merchants denies the allegations set forth in paragraph 50 of Plaintiffs’
Complaint.

51.  Merchants incorporates by reference its responses to paragraphs 1-50 of
Plaintiffs’ Complaint as if fully restated herein.

52. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 52 of Plaintiffs’ Complaint; and therefore,

denies the same.



53.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 53 of Plaintiffs’ Complaint; and therefore,
denies the same.

54.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 54 of Plaintiffs’ Complaint; and therefore,
denies the same.

55. Merchants incorporates by reference its responses to paragraphs 1-54 of
Plaintiffs’ Complaint as if fully restated herein.

56. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 56 of Plaintiffs’ Complaint; and therefore,
denies the same.

57. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 57 of Plaintiffs’ Complaint; and thereforé,
denies the same.

58.  Merchants incorporates by reference its responses to paragraphs 1-57 of
Plaintiffs’ Complaint as if fully restated herein.

59. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 59 of Plaintiffs’ Complaint; and therefore,
denies the same.

60.  Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 60 of Plaintiffs’ Complaint; and therefore,

denies the same.



61.  Merchants incorporates by reference its responses to paragraphs 1-60 of
Plaintiffs’ Complaint as if fully restated herein.

62.  Merchants is withéut knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 62 of Plaintiffs’ Complaint; and therefore,
denies the same.

63. Merchants is without knowledge or information sufficient to form a belief as to
the truth of the allegations set forth in paragraph 63 of Plaintiffs’ Complaint; and therefore,
denies the same.

64.  Merchants denies each and every allegation not specifically admitted as true
herein.

FIRST AFFIRMATIVE DEFENSE

65.  Plaintiffs have failed to state a claim upon which relief can be granted against the
principal, Defendant McMillan, and, in turn, has failed to state a claim ﬁpon which relief can be
granted against Merchants.

SECOND AFFIRMATIVE DEFENSE
66.  Plaintiffs’ claims are barred by the doctrines of laches, waiver, and/or estoppel.
THIRD AFFIRMATIVE DEFENSE

67.  Merchants, through its surety bond, is entitled to assert any and all such defenses

as would be available to Defendant McMillan and reserves the right to assert such defenses at a

later date.
FOURTH AFFIRMATIVE DEFENSE

68. Merchants reserves the right to assert such other defenses that may become

apparent through discovery.



WHEREFORE, having fully answered Plaintiffs’ Complaint, Merchants respectfuily
requests that Plaintiffs’ claims be dismissed with prejudice at Plaintiffs’ cost.

Respectfully submitted,

o/ s

Stephen P. Withee (0069176)

Ashley L. Oliker (0085628)

FrROST BROWN TODD LLC

10 West Broad Street, Suite 2300

Columbus, Ohio 43215

Tel: (614) 464-1211

Fax: (614) 464-1737

Email: swithee@fbtlaw.com
aoliker@fbtlaw.com
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Answer was served this 9th day of April,

2014, by regular U.S. Mail, postage prepaid on the following:

David A. Beals

Jerry K. Kasai

Assistant Attorneys General
Court of Claims Defense
150 E. Gay Street, 18" Floor
Columbus, OH 43215
Counsel for Plaintiffs

Joseph Gerling

Scott Fenton

Lane Alton Horst

Two Miranova Place, Ste. 500

Columbus, OH 43215

Counsel for Defendant Jack Gibson Construction Co.

Brian Buzby

Porter, Wright, Morris & Arthur LLP

41 South High Street

Columbus, OH 43215

Counsel for Defendant Hartford First Insurance Co.

Buehrer Group Architecture & Engineering, Inc.
c/o Fan Zahng, Statutory Agent

7445 Airport Highway

Holland, OH 43528

McMillan Construction Ltd, a’ka/ McMillan Construction Co.
c/o David O. McMillan

26457 State Route 58

Wellington, OH 44090

Stephén P. Withee (0069176)

COLLibrary LR09885.0615854 532246v3

11



IN THE COURT OF COMMON PLEAS
ASHTABULA COUNTY, OHIO
CIVIL DIVISION

GRAND VALLEY LOCAL SCHOOL
DISTRICT BOARD OF

CASE NO. 2014 CV 00161

EDUCATION, et al - JUDGE GARY YOST
Plaintiffs,
V. STIPULATED MOTION FOR
EXTENSION OF TIME TO FILE
BUEHRER GROUP ANSWER TO COMPLAINT
ARCHITECTURE &

ENGINEERING, INC, ¢t al.

Defendants.

Defendant, Buehrer Group Architecture & Engineering, Inc. (“Buehrer”), by and through

undersigned counsel, and pursuant to Ashtabula County Local Civil Rule 4(A), hereby requests an

additional thirty (30) days leave to move or plead to Plaintiffs’ Complaint up to and including, May

12, 2014. Phintffs’ counsel and counsel for Co-Defendant Jack Gibson Construction, Co., the only

parties who have appearances of counsel, have stipulated to this extension. A proposed Order is

attached for this Court’s convenience.
Respectfully submitted,

/s/ David Beals (per email consent
James E. Rook (C061671)

David A. Beals (0038495)

Assistant Attorneys General

Court of Claims Defense

150 East Gay Street, 18th Floor
Columbus, OH 43215

614.466.7447

F: 614.644.9185

James.rook@ ohioattorneygeneral.gov
David.beals@ ohioattorneygeneral.gov

Coursel for Plaintiffs

~LEE (0081675)
] WINTER (0076191)
RI A. ZIEGLER (0090807)

REMINGER CO.,, LP.A.
101 W. Prospect Avenue, Suite 1400
Cleveland, Ohio 44115

- 216.687.1311

F: 216.687.1841
blee@ reminger.com
[winter@ reminger.com

rziegler@ reminger.com

Courssel for Deferdart Buebrer Group A rohitectnre &
E ngingering, Inc




/s/ Joseph Gerling (per telephone consent)

Joseph A. Gerling (0022054)
Lane, Alton & Horst

Two Miranova Place

Sutte 500

Columbus, Ohio 43215-7032
614.228.6885

F: 614.228.1046

jgerling@ lanealton.com
Coursel for Defendant Jade Gibson Construction Ca



CERTIFICATE OF SERVICE

A copy of the foregoing was served upon the following by regular US. mail/and or
electronic mail this 9” day of April 2014:

James E. Rook

David A. Beals

Assistant Artorneys General
Court of Claims Defense

150 East Gay Street, 18th Floor
Columbus, OH 43215

Attomeys for Plairtzffs

Joseph A. Gerling

Lane, Alton & Horst

Two Miranova Place

Suite 500

Columbus, Ohio 43215-7032

Coursel for Defendant Jack Gibson Construction Co

McMillan Construction Limited
Aka McMillan Construction Co.
¢/ o David O. McMillan

26457 State Route 58
Wellington, Ohio 44090

Co-defercant

Hartford Fire Insurance Company
10507 Timberwood Circle, Suite 208
Louisville, KY 40223

¢/ o agent: Schiff, Kreidler-Shell, Inc.
1 West Fourth Street, Suite 1300
Cincinnati, Ohio 45202

Co-dfericant

Merchants Bonding Company
2100 Fleur Drive

Des Moines, Iowa 50321

¢/ o Agent: Dawson Insurance, Inc.

1340 Depot Street
Cleveland, Ohio 44116
Co-defendant
B E (0081675)
JAS R (0076191)

RIANNON A. ZIEGLER (0090807)
REMINGER CO., LP.A.



IN THE COURT OF COMMON PLEAS
ASHTABULA COUNTY, OHIO

CIVIL DIVISION

GRAND VALLEY LOCAL SCHOOL ) CASE NO. 2014 CV 00161
DISTRICT BOARD OF )
EDUCATION, et al ) JUDGE GARY YOST

)

~ Plamuffs, ).
V. ) ORDER GRANTING MOTION FOR

) EXTENSION OF TIME FOR
BUEHRER GROUP ) DEFENDANTS TO FILE THEIR
ARCHITECTURE & ) ANSWER TO PLAINTIFFS
ENGINEERING, INC,, et 4l ) COMPLAINT

)

Defendants. )

Upon consideration of the motion of Defendant for an extension of time to file a response

to Plaintiffs Complaint, this Court finds the same is well-taken and hereby GRANTED. Defendant

shall file their response on or before May 12, 2014.

ITIS SO ORDERED.

JUDGE GARY YOST DATE



IN THE COURT OF COMMON PLEAS
ASHTABULA COUNTY, OHIO

Grand Valley Local School
District Board of Education, et al.,

Plaintiffs, : Case No. 2014CV0161 .
-vS- : Judge Gary L. Yost = ,
: aQ = :
Buehrer Group : zgaa = T |
Architecture & Engineering, Inc., et : ‘;3;;:?7__ = F._" :(.
al. : 1TPog g .
’ : B 1 ¢
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STIPULATION FOR EXTENSION OF TIME FOR DEFENDANT JACK |
GIBSON CONSTRUCTION COMPANY TO MOVE OR PLEAD TO
PLAINTIFFS’ COMPLAINT

Pursuant to Ashtabula Local Rule 4(A), Plaintiffs have agreed to grant Defendant

Jack Gibson Construction Company a thirty (30) day extension of time, from the current

answer date, to move or plead to the Complaint filéd in this case.

D fy Poale (a9, Butid )

By JAG, per email authority 4/4f14 =

David A. Beals (0038495)

Jerry K. Kasai- (0067795)

Assistant Attorneys General

Court of Claims Defense

150 East Gay Street, 18t Floor
Columbus, Ohio 43215

P: (614) 466-7447

F: (614) 644-9185

E: david.beals@ohioattorneygeneral.gov

jerry.kasai@ohioattorneygeneral.gov -

Counsel for Plaintiffs Grand Valley
Local School District Board of
Education Ohio School Facilities
Commission and State of Ohio

Through the Ohio School Facilities
Commission

Frogph & Gulp
Joseph A. Gerling (0022054)
Scott A. Fenton (0068097)
LANE ALTON & HORST, L1LC
Two Miranova Place, Suite 500
Columbus, Ohio 43215
P: 614.228.6885
F: 614.228.0146
E: jgerling@lanealton.com
sfenton@lanealton.com
Counsel for Defendant Jack Gibson

Construction Company
Thea C-'Dr.i i ﬁ!r::.;-it"d Lo serve
jc:ofp,rbs‘m LS Judament ang its
d212 of entry upg i
Lly cour ) parties or
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CERTIFICATE OF SERVICE

The undersigned hereby certify that a true copy of the foregoing Stipulation
was served via regular U.S. Mail, postage prepaid, on this 4t day of April 2014, to the
following;:

David A. Beals Hartford Fire Insurance Company
Jerry K. Kasai c¢/o Schiff, Kreidler-Shell, Inc.
Court of Claims Defense 1 West Fourth Street, Suite 1300
150 East Gay Street, 18t Floor Cincinnati, Ohio 45202
Columbus, Ohio 43215

Counsel for Plaintiffs

Buehrer Group Architecture & Engineering Merchants Bonding Company
c¢/o Fan Zhang, Statutory Agent Dawson Insurance, Inc.

7445 Airport Highway 1340 Depot Street

Holland, Ohio 43528 Cleveland, Ohio 44116
McMillan Construction Limited

aka McMillan Construction Company
c¢/o David O. McMillan

26457 State Route 58

Wellington, Ohio 44090

Dt . Ll
Joséph'A. Gerling” (0022054)
Scott A. Fenton (0068097)




IN THE ASHTABULA COUNTY COMMON PLEAS COURT

Grand Valley Local School
District Board of Education, et al.,

Plaintiffs,

vs. Case No: 2014 CV 0161
: Judge Gary L. Yost
Buehrer Group Architecture &
Engineering, Inc., ef al.,

Defendants.

STIPULATION FOR EXTENSION OF TIME
FOR DEFENDANT, HARTFORD FIRE INSURANCE COMPANY,
TO MOVE OR PLEAD TO PLAINTIFFS’ COMPLAINT

Pursuant to Local rule 4(A), Plaintiffs have agreed to grant Defendant, Hartford Fire
Insurance Company, a thirty (30) day extension of time, from the current answer date, to move

or plead to the Complaint filed here in this case.

Daid A. &b by Ao B Are L. Ao
By JAG, per email authorlg4/4/14 (77 2 § wSSTa N }l?lp{m L. Buzby %@3 1 24)
David A. Beals (0038495) J’*" j o~ Y—Yjy FORTER, WRIGHT, MORRIS & ARTHUR LLP

Assistant Attorney General 41 South High Street

Court of Claims Defense Columbus, Ohio 43215

150 East Gay Street, 18™ Floor Telephone:  (614) 227-1995
Columbus, Ohio 43215 Facsimile: (614) 227-2100
Telephone: (614) 466-7447 bbuzby@porterwright.com
Facsimile: (614) 644-9185

david.beals@ohioattorneygeneral.gov Attorneys for Defendant,

Hartford Fire Insurance Company
Counsel for Plaintiffs Grand Valley Local
School District Board of Education Ohio
School Facilities Commission and State
Of Ohio Through the Ohio School Facilities



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
Stipulation for Extension of Time was served by regular U.S. mail, postage prepaid, on this
H+k , : :
day of April, 2014, on the following persons:

Joseph A. Gerling, Esq.

Lane Alton & Horst, LLC

Two Miranova Place ~ St. 500
Columbus, Ohio 43215

Attorneys for Defendant,

Jack Gibson Construction Company

Buehrer Group Architecture & Engineering, Inc.
c/o Fan Zhang, Statutory Agent

7445 Airport Highway

Holland, Ohio 43528

McMillan Construction Limited

Aka McMillan Construction Company
c/o David O. McMillan

26457 State Route 58

Wellington, Ohio 44090

Merchants Bonding Company
2100 Fleur Drive

Des Moines, Iowa 50321

c/o Agent: Dawson Insurance, Inc.
1340 Depot Street

Cleveland, Ohio 44116

l))&t C RaY

IySn L. Buzby @027124)

COLUMBUS/1715850v.1
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IN THE COURT OF OCOMMON PLEAS
ASHTABULA COUNTY, OHIO

CIVIL DIVISION
GRAND VALLEY LOCAL SCHOOL ) CASE NO. 2014 CV 00161
DISTRICT BOARD OF ) 2 AN\
EDUCATION, et 4/, g JUDGE GARY YCST /ﬁd ‘f;’
S =
o Pl ) T 7
v ) QBQMAMMQ’L@N.EQK S
) EXTENSION OF TIME FOR Y
BUEHRER GROUP ) DEFENDANTSTOFILETHEIR .+ &
ARCHITECTURE & ) ANSWER TO PLAINTIFFS %
ENGINEERING, INC,, ez 4/ ) COMPLAINT
)
Defendants, )

Upon consideration of the motion of Defendant for an extension of time to file a response

to Plaintiffs Complaint, this Court finds the same is well-taken and hereby GRANTED. Defendant

shall file their response on or before May 12, 2014.

JUDGE GARYYOST N 7 DATE
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IN THE ASHTABULA COUNTY COMMON PLEAS COURT

FILED

Grand Valley Local School
District Board of Education, et al.,

VS.

Buehrer Group Architecture &
Engineering, Inc., et al.,

Defendants.

. Ny PR IS A 09
Plaintiffs, —-- ' THTTH

W
(Y

" Case No: 2014 CV 0161
Judge Gary L. Yost

EXTENSION OF TIME
FOR DEFENDANT, HARTFORD FIRE INSURANCE COMPANY,
TO MOVE OR PLEAD TO PLAINTIFFS’ COMPLAINT

Pursuant to Local rule 4(A), Plaintiffs have agreed to grant Defendant, Hartford Fire

Insurance Company, a thirty (30) day extension of time, from the current answer date, to move

or plead to the Complaint filed here in this case.

Dat A &l b A B

By JAG, per email authorfP4/4/14 (%7 a mISn
David A. Beals (0038495) Sk A o - 1y
Assistant Attorney General

Court of Claims Defense

150 East Gay Street, 18™ Floor

Columbus, Ohio 43215

Telephone: (614) 466-7447

Facsimile: (614) 644-9185
david.beals@ohioattorneygeneral.gov

Counsel for Plaintiffs Grand Valley Local
School District Board of Education Ohio
School Facilities Commission and State

Of Ohio Through the Ohio School Facilities

Ars €AoY

gy‘én L. Buzby {0083124)

ORTER, WRIGHT, MORRIS & ARTHUR LLP
41 South High Street
Columbus, Ohio 43215
Telephone:  (614)227-1995
Facsimile: (614)227-2100
bbuzby(@porterwright.com

Attormeys for Defendant,
Hartford Fire Insurance Company

wdge Geary L. Yost

GARY L. YOST, JUDGE




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
Stipulation for Extension of Time was served by regular U.S. mail, postage prepaid, on this
Lf*kd f : - -
ay of April, 2014, on the following persons:

Joseph A. Gerling, Esq.

Lane Alton & Horst, LL.C

Two Miranova Place — St. 500
Columbus, Ohio 43215

Attorneys for Defendant,

Jack Gibson Construction Company

Buehrer Group Architecture & Engineering, Inc.
c/o Fan Zhang, Statutory Agent

7445 Airport Highway

Holland, Ohio 43528

McMillan Construction Limited

Aka McMillan Construction Company
c/o David O. McMillan

26457 State Route 58

Wellington, Ohio 44090

Merchants Bonding Company
2100 Fleur Drive

Des Moines, lowa 50321

c/o Agent: Dawson Insurance, Inc.
1340 Depot Street

Cleveland, Ohio 44116
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IN THE COURT OF COMMON PLEAS | L/
ASHTABULA COUNTY, OHIO -

e~ \ [ L

vy

Grand Valley Local School.
District Board of Education, et al.,

Plaintiffs,
-VS-

Buehrer Gro
Architecture

Case No. 2014CV0161
Judge Gary L. Yost

up : ANSWER AND COUNTERCLAIM OF
& Engineering, Inc.,etal., : DEFENDANT JACK GIBSON
: CONSTRUCTION COMPANY.

Defendants.

ANSWER TO PLAINTIFFS' COMPLAINT

Defendant, Jack Gibson Construction Co., for its answer to the complaint filed by

plaintiffs, Gra

nd Valley Local School District Board of Education (“Grand Valley”) and

the Ohio School Facilities Commission (“OSFC"), alleges and avers as follows:

FIRST

DEFENSE

1.

response.

Paragraph one of plaintiffs’ complaint does not require any substantive

JGCC denies that plaintiffs are entitled to the damages and declaratory

relief requested in their complaint.

2.

3.

JGCC admits the allegations contained paragraph 2 of the complaint.
JGCC admits the allegations cr_)ntained in paragraph 3 of the complaint.
JGCC admits the allegations contained paragraph 4 of the complaint. -
JGCC admits the allegations contained paragraph 5 of the complaint.

JGCC admits that allegations contained paragraph 6 of the complaint.

. JGCC admits that allegations contained paragraph 7 of the complaint.
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8. JGCC denies for lack of knowledge the allegations contained in paragraph
8 of the complaint.

9. JGCC admits that Buehrer Group Architecture & Engineering, Inc.
(“Buehrer”) served as the architect and engineer of record during the project but
denies for lack of knowledge the remaining allegations contained paragraph 9 of the
complaint.

10. JGCC admits that Grand Valley entered into a contract with Buehrer to
serve as the architect and engineer for the project and admits the remaining
allegations contained in paragraph 10 of the complaint to the extent they are
consistent with the plain language of Buehrer's contract, attached thereto as Exhibit
A.

11. JGCC admits the allegations contained paragraph 11 of the complaini.

12. JGCC admits the allegations contained paragraph 12 of the complaint to
the extent that they are consistent with Exhibit B attached thereto, which speaks for
itself. .

13. JGCC denies for lack of knowledge the allegations contained in
paragraph 13 of the complaint. -

14. JGCC admits that McMillan Constﬁ.lction Limited (McMillén”) entered into
a contract with plaintiffs to perform site work for the -project and Astates that Exhibit C
attached to the complaint speaks for jtself but dénies for lack of knovy|edge the
remaining allegations contained in paragraph 14 of the complai.nt. |

15. JGCC admits the allegations coﬁtained .paragraph 15 6f_ the.éomplaint

and states that Exhibit D attached thereto speaks for itself.



16. JGCC denies for lack of knowledge the allegations’ contained in
paragraph 16 of the complaint.and states that Exhibit E attached theteto speaks fo}r
itself. | |

17. JGCC denies for lack of knowledge the aliegetions ~contained in
paragraph 17 of the complaint. | | |

18. JGCC states that the “contract documents” referenced in p.aragraph 18 of
the complaint speak for themselves and admits the remaining allegations to- the
extent that they are consistent with the provisions of the “contract documents”
referenced in this naragraph. | | |

19. JGCC substantially- performed its contractual duties at issne in this ease
and, therefore, denieé the allegations contained |n peragraph 19 of the complaint as
they pertain to JGCC; JGCC 'denies for tack of knowledge the remaining altlegations
contained in paragraph 19 of the complaint. | o

20. JGCC denies for lack of knowledge the allegetions contained in
paragraph 20 of the cqmplaint. o

21. In response to paragraph 21 of the complaint, JGC-C adrnite that for all
times relevant to this case, the parties were tj'oing-'bu.siness and/or dernic_iled in the
State of Ohio but denies that this Court should have subject‘tnattet and persenal o
jurisdiction in this case because JGCC'’s 00un_t‘erelaim; seeks monetary damages.
from plaintiffs, thereby requiring that this case be removed to the Court of Claims.v_

22. Because of JGCC's eounterclaim against plaintiffs, JGC_C denies that

venue is proper in Ashtabula County as alleged in paragraph 22 of the complaint.



23. JGCC reincorporates its answers to paragraphs 1-22 of the complaint as
if fully rewritten herein.

24. JGCC denies the allegations contained in paragraph 24 of the complaint.

25. JGCC denies the allegations contained in paragraph 25 of the complaint.

26. JGCC denies the allegations contained in paragraph 26 of the complaint.

27. JGCC reincorporates its answers to paragraphs 1-26 of the complaint as
if fully rewritten herein.

28. JGCC denies for lack of knowledge the allegations contained in
paragraph 28 of the complaint.

29. JGCC denies for lack of knowledge the allegations contained in
paragraph 29 of the cdmplaint.

30. JGCC denies for lack of knowledge the allegations contained in
paragraph 30 of the complaint.

31. JGCC reincorporates its answers to paragraphs 1-30 of the complaint as
if fully rewritten herein.'

32. JGCC admits that it performed services in accordance Wlth its contract
during the project but deﬁies the remaining allegations contained in péragraph 32 of
the complaint to the extent they allege duties outside of JGCC's cont'ract.. |

33. JGCC admits that certain express warranties exist under the plain
language of its contract and that Ohio Iaw imposes the' duty to éxerciée_brd.inary care
~or perform in a workmanlike manner but JGCC denies the .remaining allegafibns
contained in paragrap'h 33 of the complaint. |

34. JGCC denies the allegations contained in paragraph 34 of the complaint.



35. JGCC denies the allegations contained in paragraph 35 of the complaint.

36. JGCC denies the allegations contained in paragraph 36 of the complaint

37. JGCC reincorporates its answers to paragraphs 1-36 of the complaint as

if fully rewntten herein.

38. JGCC admits that McMillan performed site work duning the project but

denies for lack of knowledge the remaining allegations contained in paragraph 38 of

the complaint.

39. JGCC denies for lack of knowledge the
paragraph 39 of the complaint. |

40. JGCC denies for lack of knowledge the
paragraph 40 of the complaint.

41. JGCC denies for lack of knowledge the
paragraph 41 of the complaint.

42. JGCC denies for lack of knowledge the

paragraph 42 of the complaint.

allegations

allegations

allegations

allegations

contained

contained

contained

contained

in

in

in

in

43. JGCC reincorporates its answers to paragraphs 1-42 of the complaint as

if fully rewritten herein.

44. JGCC states' that R.C. 153.54 speaks for itself; JGCC denies for lack of

knowledge the remaining allegations contained in parégraph 44 of the_c‘omplaint.

-45. JGCC denies that it has breached its contract or caused damage'_sAto

plaintiffs; JGCC denies for lack of knowledge the remaining allegations contained in.

paragraph 45 of the complaint.



46. JGCC denies that it is liable to plaintiffs; JGCC denies for lack of
knowledge the allegations contained in paragraph 46 of the complaint.'- :

47. JGCC reincorporates its answers to paragraphs 1-46 of the colnplaint as
if fully rewritten herein. |

48. JGCC states that R.C. 153.54 speaks for itself but denies for lack of
knowledge the remaining allegations contained in paragraph 48 of the'oomplaint.

49. JGCC denies for lack of knowledge the allegationsi.contained in
paragraph 49 of the complaint. | | |

50. JGCC denies for lack of knowledge the allegations contained inA
paragraoh 50 of the complaint. |

51. JGCC reincorporates its answers to paragraphs 1-50 of the cohplaint as
if fully rewritten herein. | |

52. JGCC denies for lack of knowledge the allegations _contained in
paragraph 52 of the cornpleint. |

53. JGCC denies for lack of knowledge the allegations:_ contained in
paragraph 53 of the cornplaint. . | |

54, JGCC denies for lack of knowledge the allegations contained inA
paragraph 54 of the complaint. | |

55. JGCC reincorporates its answers to paragraphs 1-54 of th'e cornplaint as
if fully rewritten herein. | | |

56. JGCC denies for lack of kno_wledge the allegations_contained" in»

paragraph 56 of the complaint.



57. JGCC denies for lack of knowledge the allegations contained in
paragraph 57 of the complaint.

58. JGCC reincorporates its answers to paragraphs 1-57 of the complaint as
if fully rewritten herein.

-59. JGCC denies for lack of knowledge the allegations contained in
paragraph 59 of the complaint.

60. JGCC denies for lack of knowledge the allegations contained in
paragraph 60 of the complaint.

61.. JGCC reincorporates its answers to paragraphs 1-60 of the complaint as
if fully rewritten herein.

62. In response to paragraph 62, JGCC admits that plaintiffs have alleged a
claim for declaratory relief under R.C. Chapter 2721 but denies that JGCC breached
its agreement or that plaintiffs are entitled to any of the 'relief requested in their
complaint against JGCC.

63. JGCC denies for lack of knowledge the allegations contained in
paragraph 63 of the complaint.

64. JGCC denies that plaintiffs are entitled to any of the reiief requested
against JGCC in plaintiffs’ prayer for relief.

65. JGCC denies all allegations contained in plaintiffs’ complaint not
specifically admitted hérein.

SECOND DEFENSE

66. Plaintiffs’ complaint against JGCC fails to state a claim upon which relief

may be granted.



THIRD DEFENSE

67. Plaintiffs’ claims against JGCC are barred in whole or in part by the
doctrines of equitable and/or promissory estoppel, waiver, release and laches.

FOURTH DEFENSE

68. Plaintiffs’ claims are barred in whole or in part by their'breéch of the
original contract and breach of their subsequent agreement to compensate JGCC for
performing remedial repairs outside the scope of its original contract and which the
parties agreed constituted “betterment” to the Project. |

FIFTH DEFENSE

69. Plaintiffs’ claims are barred by the doctrine of accord and satisfaction. |

SIXTH DEFENSE

70. Plaintiffs’ claims are barred in whole or in part by the doctrine of set-off.

SEVENTH DEFENSE
71. Plaintiffs have or may have failed to join necessary or indispensable
parties as required by the Civil Rules.

EIGHTH DEFENSE

72. If plaintiffs have sufferéd any damages (which has been énd is denied),
the acts of other parties hired by plaintiffs for whom' JGCC has no responsibility or
control caused any suéh‘damages alleged in the complaint.

NINTH DEFENSE

73. Plaintiffs’ claims are barred by any applicable statutes of |ifnitations.



TENTH DEFENSE

74. Plaintiffs’ claims are barred or reduced by their failuré to mitigate or
minimize their damages.

ELEVENTH DEFENSE

75. Plaintiffs may have been negligent in their maintenance, operation and
repair of the subject property, and as a result of that negligence, plaintiffs’ claims are

. barred or reduced in whole or in part.

WHEREFORE, having fully answered plaintiffs’ complaint, JGCC demands that
the claims alleged against it in the complaint be dismissed ahd fh_at it recover ifs
expenses and costs herein, including its reasonable attomey’s fees, and for such other

and for any further relief deemed justified by the Court. - |

COUNTERCLAIM AGAINST _PL‘AINTIFFS | |
For its counterclaim against plaintiffs, Grand Valley and OSFC, JGCC alleges as.
follows: | .

Claim I: Breach of Memorandum of Understanding Ag reement

1. JGCC reincorporates by reference its pridf answers and allegationé
contained in its answer to plaintiffs’ complaint. |

2. JGCC'Wés awarded a contract with plaintiﬁ’s to pérform' general trades
work including masonry, roofing and inStaIlatiqn of asphalt at_the ne\)v K-i2 School

(the “Project”).
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3. Plaintiffs entered into a direct contract with Buehrer to design the Project
including the preparation of plans and specifications used by JGCC to perform its
scope of work on the Project.

4. Plaintiffs also entered into direct contract with McMillian Excavating to
prepare the site for the Project which included site clearing, grading, soil compaction
and drainage below the asphalt.

5. Plaintiffs were dissatisfied with certain aspects of the Project which
included the design and construction of the masonry, roofing and asphalt.

6. JGCC was not responsible for the errors or omissions in the design of the
Project or any other construction defects alleged by plaintiffs.

7. OSFC on behalf of Grand Valley prepared a Memorandum of
Understanding agreement (“MOU") and demanded that JGCC agree to its terms.
The MOU required JGCC to perform certain remedial work and other repairs to the
masonry, roofing and asphalt.

8. In July of 2013, the MOU was signed by JGCC and OSFC on behalf of
Grand Valley. Exhibit 1.

9. The MOU states that many of the repairs that JGCC agreed to perform
were caused by errors and omissions in Buehrer's desigh and‘/oer defects in
construction performed plaintiffs’ other prime c_:ontracto‘rs and, theref@:re, outside of
JGCC's scope of work contained in its.contract. The MOU also states that cef_taiﬁ
aspects of the remedial work to be performed by JGCC was “betterment” which isv

also outside JGCC's contractual scope of work.”
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10. Plaintiffs agreed to pay JGCC for the value 4of the remediél work outside
of JGCC'’s scope of work and for all improvements classified as “betteiment.

11. The value of the work JGCC perfonhed tiiat the.piaintiffs égreed was
“betterment” was at least $54,476.66.

12. The value of the work JGCC performed which plaihtiffs égréed was not
the responsibility of JGCC or its subcontractors was at least $,1.01 ,799;_47. |

13. Under the MOU, plaintiffs agreed to pay JGCC the total sum oi
$156,276.13 for “betterment” and/or remedial work that were not the responsibility of
JGCC or its subcontractors. |

14. JGCC fully performed'all of its duties under the MOU agréement, which
included performing $101,799.47 in additional iépairé' that piaihtiffs"a’ttributed to
JGCC’s masonry subc@ntractor. | |

15. After JGCC performed the remedial work Piaiiit'rffs méde_ a partial
payment in the amount of $17,487.00 to JGC‘C,.Ieaving a balance aue and owing
JGCC of $138,789.13. | | |

16. Plaintiffs Breached the MOU agreeriient by refusing to pay JGCC the
$138,789.13 balarice for the remedial wi)rk it pérforfhed which plai‘nt'ii‘fé ‘agreed was
“betterment” and for remedial woik piaintiffsv agreed was outside. JG:CC’s scope o_f
work. | | |

17. As a direct and proximate resuit of piaintiffS’ breach of the MOU
agreement, JGCC has suffered damages in an amount in excess of $i38,789.'1 3.,

plus pre-judgment and postjudgment interest and other costs and éxpenses to be

proven at trial.
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Claim lIl: Declaratory Judgment, Chapter 2721, Ohio Revised Code

18. JGCC reincorporates its answers to paragraphs 1-17 of its counterclaim
as if fully rewritten herein.

19. A real controversy exists between the parties which justifies speedy,
declaratory relief to preserve the rights of JGCC.

20. Pursuant to the MOU attached here as Exhibit 1, plaintiffs minimally
agreed to pay JGCC the sum of $156,276.13 for performing the remedial work which
plaintiffs agreed is “betterment” and not the responsibility of JGCC or its
subcontractors.

21. After JGCC fully performed all of the remedial work and repairs required
under the MOU, plaintiffs made a partial payment to JGCC of $17,487 but then
refused -to pay the $138,789.13 balance due and owing JGCC.

22. Plaintiffs breached the MOU by refusing to pay JGCC for the
$138,789.13 for remedial work that plaintiffs .ag'reed was “Beﬁérment” or ndt' the
responsibility of JGCC or its subcontractors.

23. Plaintiffs further breached the. MOU by filing this action 'ég‘ainst JGCC
and alleging that JGCC bears responsibility for work that plaintiffs pre’Yiouély agreed
was “betterment” or not the responsibility of JGCC of its éubcoﬁtractors. |

24. As a proximate result of plaintiﬁs'-br'each of the MOU, JGCC has been
damaged in an amount in excess of $138,789.13 and has_ expendéd substantial
resources to defend against this action. |

25. Pursuant to R.C. Chapter 2721, JGCC fequésts that fhe Court issue ah

order in its favor declaring that:
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A. the MOU signed by the parties, attached as Exhibit 1, is a valid -and
enforceable contract; »

B. JGCC substantially performed all work under thé MOU which
included performing $101,799.47 in repairs for work plaintiffs attributed to
JGCC’s masonry subcontractor that did not meet the plaintiffs’ expectations;

C. the value of the remedial work performed by JGCC that plaintiffs
agreed was ‘betterment” or not the responsibility of JGCC's or its
subcontractors is at least $156,276.13;

D. plaintiffs’ breached the MOU and by refusing to pay the $138,789.13
balance due and owing JGCC for the work it performed under the MOU that
plaintiffs agreed was “betterment” or for remedial work that Was not the
responsibility of JGCC or its subcontractors;

E. plaintiffs be ordered, pursuant to R.C. 2721.11, to reimburse JGCC

for its reasonable expenses and costs incurred to enforce the MOU.

WHEREFORE, Defendant Jack Gibson Construction Company demands

judgment as follows:

» Judgment on Claim I: recovery against plaintiffs of an améunt in excess
of $138,789.13, plus pre-judgment and post-judgment interest, costs,
expenses and any other amounts to be proven at trial. |

o Judgment on Claim II: That the Court.issue a declaratory judgmerﬁ in

its favor against plaintiffs as specified in Paragraphs 25(A)-(F) above.
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“Joseph A. Gerling (0022054)
Scott A. Fenton (0068097)
LANE ALTON & HORST, LLC
Two Miranova Place, Suite 500
Columbus, Ohio 43215
P: 614.228.6885
F: 614.228.0146
E: . jgerling@lanealton.com

sfenton@lanealton.com

?M\ oy _

Brian Buzby ¢ A400: 23124)/;7 SHF jy Bell
PORTER, WRIGHT, MORRIS & ARTHUR LLP
41 South High Street

Columbus, Ohio 43215

P: 614.227.1995 -

F: 614.227.2100 .

E: bbuzby@porterwright.com

Counsel for Jack Gibsqn Co'nstruction Co.
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CERTIFICATE OF SERVICE -

The undersigned hereby certify that a true copy of the foregoing Answer and
Counterclaim was served via regular U.S. Mail, postage prepald on this © day of

May 2014, to the following:

David A. Beals

Jerry K. Kasai

Court of Claims Defense

150 East Gay Street, 18" Floor
Columbus, Ohio 43215
Counsel for Plaintiffs

Brian C. Lee

Reminger Co., LPA :

101 W. Prospect Avenue, Suite 1400
Cleveland, Ohio 44115-1093
Counsel for Buehrer Group
Architecture & Engineering

McMillan Construction Limited
aka McMillan Construction Company
c/o David O. McMillan
26457 State Route 58
Wellington, Ohio 44090

Brian Buzby '

Porter Wright Morris & Arthur LLP .

41 South High Street

Columbus, Ohio 43215

Counsel for Hartford Fire Insurance -
Company

Stephen P. Withee

Ashley L. Oliker .

Frost Brown Todd LLC o
10 West Broad Street, Suite 2300
Columbus, Ohio 43215-3484
Counsel for Merchants Bondmg
Company '

“Jéseph

A Gerling (0022054)
Scott A, Fenton (0068097)



MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (“Agrccment”) is-entered into between the Ohio School
Facilitics Commission (OSI'C) on behalf of the Grand Valley Local School District (collectively
“Owners™) and Jack Gibson Construction Company (Gibson) (collectively the “Parties'™)
concerning issues surrounding work performed by subcontractors of Gibson at the Grand Valley
Local School District (GVLSD).

WHEREAS, Gibson was awarded a contract with GVLSD to perform General ‘[rades Work
including masonry at the new K-12 School (the “Project™); and

WHEREAS, The Buehrer Group contracted with GVLSD for the design of the Project; and

WHEREAS, certain aspects of the design and workmanship related to the masonry have not met
the Owners expectations and the OSFC alleges that Gibson's masonry subcontractor did not
perform in a workmanlike manner, i.e. in accordance with the plans and specifications, and/or
the plans and specifications were deficient in design, and that they have incurred substantial
damage s a result of improper design by The Buehrer Group or improper wockmanship by
Gibson's masonry subcontractor; and

WHEREAS, thc Owners have also determined that certain roof and asphalt deficiencies exist but
have not determined responsibility for such defects; and

WIIEREAS, Gibson denics that its work on the Project was deficient in any manner but agrecs to
work with the Owners to attempt to address any of their concerns related to the Project; and

WHEREAS, Gibson without admiltting to any liability to the Owncrs, has agreed to work with
the Owners to attempt to scttle and compromise all claims related to or arising out of the Project;
and

WHEREAS, Gibson has agreed to work with the Owners to identify and correct certain masonry
and other work (“remedial work™) that does not meet the Owners' expectations and the Owners
have agreed that certuin aspects of the remedial work will include betterment, and that
rcasonable compensation will be due Gibson [or such items and will need 10 be evaluated prior to
and/or as work progresses, with payment after satisfactory completion of said work; and

WHEREAS, the Owners have also identified certain remedial work that is not the responsibility
of Gibson or its subcontractors and Gibson has agreed to correct this work; and




WHEREAS, it is the intent of the Owners to provide reasonable compensation for remedial work
that is not attributed to Gibson or its subcontractors as agreed by the Partics; and

WHEREAS, Gibson and the Owners have retained consultants to determine the itemns of
remcdial work referenced herein, und the consultants have agreed as set forth in Attachments A
and B 1o the approximate scope of the work; and

WHEREAS, the Owners will provide the design, specifications and scope for the remedial work;
and

WHEREAS, it is understood by the Parties that additional remedial work may be discovered
throughout the remediation process and all such work shall be performed in accordance with the
previouy recitals as to assigning responsibility therefor, and the need for reasonable
compensation (rom the Owners to Gibson; and

WHEREAS, the Owners intend to replace the roof and Gibson will need to coordinate the
remedial work so as to minimize damage and allow the roof work to integrate with the remedial
work; and

WIIEREAS, the Owners wish 1o have the remedial work observed by a building envelope
consulfant and Gibson wishes to have the control joints inspected, once they are opened, to .
determinc whether further work is nccessary, and to the extent the remedial work occurs while
the Owners have a consultant on site 1o observe the roof, the Owners will absorb the cost of the
observation and inspection; and

WHEREAS, upon Gibson's completion of any remedial work pursuant to this MOU, the Owmers
will rclease Gibson from any and all claims related to or addressed by the remedial work
undertaken by Gibson on the Project, but reserving any claims for the remedial work itscif; and

WHEREAS, the Parties desire to attempt to resolve the aforementioned issues in a good faith
manner,

NOW THEREFORE, the Parties agree to proceed as follows:

1)) The Parties agree to move forward in a good faith manner to resolve and/or
clarify any issues as set forth in the attached documents or otherwise
discovered during the remediation process regarding Gibson’s
subcontractor’s work an the Project, or other issues not attributable to
Gibson or its subcontraclors. Good faith is construed to signify that
discussions and negotiations are ongoing.

2) Gibson agrees that it will cnter into mediation within 60 days of a request
to do so to resolve any dispute arising under this Agreement.



3) The OSFC agrecs that as long as Gibson is involved in good faith
negotiations with the OSFFC on the dispute, that this matter will not be
used by the QST C in any determination by the OSFC that Gibson is not
a responsible bidder.

Agreed to by the Parties this UB/d\day of :)Q}\y . ..2013.

Owners by Richard Hickman ‘

Q 3/& Z(,L(’{i“ﬂ”" LT3

Giltkon by John Gibson
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Cleveland

Minneapolis

Raleigh

BUILDING ENVELOPE

CONSULTING GROUP

lemrefie—s) 1100 CAMPUS DRIVE, SUITE 200
el STOW,OH  44224-1756
WHERTEH & SPRAGDE 330.923.5560

EEEINEERIEE, INC.

January 11, 2013

Mr. William Nye, Superintendent
Grand Valley School District

111 Grand Valley Ave. West
Orwell, Ohio 44076

RE: January 9, 2013 meeting to discuss brick veneer issues, and subsequent review of
Rudick Forensic Engineering (RFE) survey/assessment of vertical expansion joints at
brick veneer

Mr. Nye,

On behalf of Grand Valley School District (GVSD), Wheaton & Sprague (WS) attended a meeting in
Cleveland on January 9, 2013 with representatives of Gibson and the co-owners for discussions
relative to the above captioned matters.

In August 2012, WS accompanied Mr. Michael Fitzpatrick, Esqg. (Cincinnati Insurance) and Mr. Lorey
Caldwell, PE, RA (RFE) on a ground based walking tour around the building exterior to visually
observe the vertical expansion joints at brick veneer walls. Prior to that August field observation, RFE
had prepared a survey, and we used a copy of that survey while making our observations.

The purpose of the 01/08/13 meeting was to discuss the August 2012 RFE survey, and for the
Gibson team to gather insight as to the extent of repairs that might be acceptable to the co-owners.

WS explained that our previous expectation {prior to the 01/09/13 meeting) was that a revised or
reconciled version of the RFE survey was to have been provided subsequent to the August 2012 site
observation wherein WS made comments on some control joints that were thought by Gibson to be
OK (marked as such on the RFE survey).

A copy of a revised RFE survey was provided to WS and Mr. Matt Westerman (representing co-
owners) during the 01/09/13 meeting in Cleveland. WS agreed to compare the revised survey with
the WS field notes made in August 2012, and WS provided a tentative schedule for returning
comments within (2) weeks.

During the meeting, WS pointed out that:

A1. A number of vertical expansion joints have become tightly closed in a manner that the
weather sealant within the expansion joint has been crushed, extruded outward and damaged
in @ manner that weather sealant service life has ended. All tight joints exhibiting compacted
weather sealant would need to be widened, and new weather sealant applied afterward — all
repair work to be designed by a responsible design entity.

A2. A number of vertical expansion joints exhibit signs of movement capacity for a portion of
distance in height, yet also exhibit no signs of movement capacity for some distance in the
same run of expansion joint. Expansion joint areas that have not exhibited visible evidence of

Grand Valley School District WS, Inc.
Grand Valley K-12 School January 11, 2013
Brick Venger meeting on January 9, 2013 Page 10of 3
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ERBINTERING, INE.

A3.

A4

AS.

movement will need to be explored for potential obstructions, and repaired as designed by a
responsible design entity.

A number of vertical expansion joints exhibit no signs of movement for the entire height of the
expansion joint. Expansion joints that have not exhibited visible evidence of movement
capacity will need to be repaired as designed by a responsible design entity.

A number of vertical expansion joints exhibit signs of movement capacity for the entire height

‘of the expansion joint, and when not coupled with other defects {cracked brick, blowouts,

ruptured sealant, etc.), those expansion joints could probably remain as they are.

All expansion joint related work will need to be executed in a manner to be in conformance to
a repair designed by a responsible design entity.

During the meeting, it was also agreed that:

B1.

B2.

B3.

B4.

BS.

B6.

B7.

The two areas that have had veneer wall dislocations (blowouts) will need to be repaired in a
manner to be in conformance to a repair designed by a responsible design entity.

Partial brick veneer facings will need to be replaced and expansion joints will need to be
added at the "bump out’ areas that have cracked. These “bump out™ areas will need to be
repaired in a manner to be in conformance to a repair designed by a responsible design
entity.

Localized cracking, fracturing and dislocation of brick is noted on the RFE survey, will need to
be repaired in a manner to be in conformance to a repair designed by a responsible design
entity.

A brick veneer column enclosure and brick veneer fagade directly above the column
enclosure will need to be repaired in a manner to be in conformance to a repair designed by a
responsible design entity. :

Through wall flashings have been determined to be deficient, and will need to be repaired in a
manner to be in conformance to a repair designed by a responsible design entity.

The issue with the insulation or lack thereof in certain places was discussed and Gibson
acknowledged this issue.

The problem with the two dormer type windows was discussed and the need for a redesign
and the accompanying masonry work. ’

Subsequent to the meeting, WS reviewed the revised survey from RFE. WS and suggests the
following additions be considered:

C1.Joints 1c & 1d - Need to be extended to the bottom of the wall.
Grand Valley School District WS, inc.
Grand Valley K-12 School January 11, 2013

Brick Veneer meeting on January 8, 2013 Page 2 of 3
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C2. Joint 3 — Too tight, and needs to be addressed as outlined at item A1 (above).

C3. Joints 51 thru 54 - Too tight @ bottom half, and needs to be addressed as outlined at item A1
(above).

C4. Joints 56 and 57 - Too tight @ bottom half, and needs to be addressed as outlined at item A1
(above).

C5. Joint 73 - Too tight @ upper half, and needs to be addressed as outlined at item A1 (above).
C6. Joints 76 thru 79 - Too tight, and needs to be addressed as outlined at item A1 (above).

C7. Missing joints should be added if required by the responsible design entity engaged for the
design of repairs.

C8. Existing saw cut jointé (particularly those that are narrow in width) should be modified if
required by the responsible design entity engaged for the design of repairs.

An estimated quantity of expansion joints to be repaired and/or addressed was discussed at the
meeting, and the approximate number of sixty-two was offered by Messer’s Fitzpatrick and Caldwell.
It would appear that the joints listed above in C1 thru C8, plus any subsequent potential discoveries
(see paragraph betow) will increase that estimate.

The survey from RFE appears to be reasonably accurate, however; the survey was conducted from
the ground level (as was our field observation). Closer observations will be made above ground
during the repair phase, and so; we would expect that some discoveries of defects not currently noted
may be made, and that the contractor would address any of those discovered defects in a manner
consistent with the repair design.

This concludes our narrative report. Please call me with any questions, comments or concerns.

Best regards,
WS, Inc. — Building Envelope Consulting Division

ok Conlis

Mark Coulis
Vice President & Senior Design Consultant

Cc: D. Riley

M. Westerman

File
Grand Valley School District WS, inc.
Grand Valley K-12 School January 11, 2013

Brick Veneer meeting on January 9, 2013 Page 3 of 3



IN THE COURT OF COMMON PLEAS
ASHTABULA COUNTY, OHIO

Grand Valley Local School
District Board of Education, et al.,

Plaintiffs,
~VS=

Buehrer Group
Architecture & Engineering, Inc., et al.,

Defendants,

Jack Gibson Construction Co.

c/o John C. Gibson, Sr. Statutory Agent
2460 Parkman Road, N.W.

Warren, Ohio 44485,

Defendants/Third-party Plaintiff,
~VYS=

Boak & Sons, Inc. ’

c/o Samuel G. Boak, statutory agent
75 Victoria Road -

Youngstown, Ohio 44515,

and

J. William Pustelak d/b/a
Pustelak, Inc.

9070 Peach Street
Waterford, PA 16441,

and

" Velotta Asphalt

Paving Company, Inc.
P.O. Box 1930

4964 Campbell Road
Willoughby, Ohio 44096,

Third-Party Defendants.

Case No. 2014CV0161

Judge Gary L. Yoét A



THIRD PARTY COMPLAINT

Defendant, Jack Gibson Construction Co., (*JGCC") for its third-party complaint
against Boak & Sons, Inc. (“Boak”), J. William Pustelak, Inc. d/b/a Pustelak, Inc.
(“Pustelak”) and Velotta Asphalt Paving Company, Inc. d/b/a Velotta Paving Company
("Velotta”), alleges as follows:

FACTS COMMON TO ALL CLAIMS

1. The Third-Party Plaintiff, JGCC, is a for-profit corporation organized and
existing under the laws of the State of Ohio with its principal place of business
located in Trumbull, County, Ohio.

2. Boak is a for-profit corporation organized and existing under the laws of
the State of Ohio with its principal place of business located in Youngstown, Ohio.

3. Pustelak is or was a for-profit corporation organized and existing under the
laws of the State of Pennsylvania with its principal place of business located in
Waterford, Pennsylvania.

4, Velotta was a for-profit corporation that was organized and existing under

- the laws of the State of Ohio with its principél place of business located in Lake
County, Ohio.

5. Plaintiffs entered into a contract with Buehrer Group' ‘Architecture &
Engineering, Inc. (“Buehrer”) who égreed to provide all éngineen‘ng and architectural
design services to construct a new K—12 Grand Va"éy Local A'Sch'oo’l -(‘“the'Project”).
A copy of Buehrer's contract is attached as Exhibit A to plaintiffs’ complaint. “

6. On October 14, 2003, plaintiffs, ‘Grand Valley Local School District Board

of Education (“Grand Valley”), and the Ohio School Facilities Commission (*OSFC"),



entered into a contract with JGCC for general trades work for the Project. A copy of
the contract is attached as Exhibit B to plaintiffs’ complaint.

7. On October 23, 2003, JGCC entered into a subcontract with Pustelak to
furnish materials and labor necessary to perform the masonry work during the
Project in strict accordance with the contract documents prepared by Buehrer. A
copy of Pustelak’s contract is attached hereto as Exhibit 1.

8. On December 23, 2003, JGCC entered into a sub_contract with Boak to
furnish materials and labor necessary to perform roofing work during the Project in
strict accordance with the contract documents prepared by Buehrer. A copy of
Boak's contract is attached hereto as Exhibit 2.

0. On July 25, 2005, JGCC entered into a subcontract with Velotta to furnish
materials and labor necessary to perform the asphalt paving work during the Project
in strict accordance with the contract documents.prepared by Buehrer. A copy of
Velotta's contract is attached hereto as Exhibit 3.

10. On February 25, 2014, plaintiffs filed an action in the Court of Common
Pleas of Ashtabula County, Ohio captioned Grand Valley Local School District Board
of Education, et al., v. Buehrer Group, et al., Case No. 2014-CV-161, in which they
allege claims including breach of contract for failing to perform in a workmanlike
manner, and breach of express and implied warranties against JGCC related to the
work performed by the third-party defe'ndants. A copy of plaintiffs’ complaint and

exhibits are attached hereto as Exhibit 4.



11.  Upon information and belief, plaintiffs’ claims include claims for defects in
the construction of the asphalt paving, masonry and roofing work peiforrﬁed by the
third-party defendants. |

12. The general terms and conditions common to all of the subcontracts
require each third-party defendant to: |

a. Bind itself to JGCC in the same manner as JGCC wae boand under
the general contract to the owner. | |

b. Provide materials and perform work in strict accordance with the
contract documents 'and ina workmanlike manner.

c. Perform work in accordance yvith all applicable federal, 'state_, and

local laws, ordinances, and regulations.’ | | o R

| d; Name JGCC as an additional ‘insured on their respective Iiability'
insurance policies executed in connection with tﬁe projects.‘ 'IC.’oﬂpies of the
insurance certificates naming JGCC as an additional insured on‘:_the third-party
defendants’ policies are attached hereto as E*hibits 5,6 and 7,and |

e Warrant work against all deﬁeiencies and defe_cts in materials
_and/orworkmahship. | o |

13.  Plaintiffs’ complaint alleges that the third-party defen_dants ideatiﬁed above
failed to perform their duties as required by Ohie law and the contract documents,_
and consequently are er may be liable to JGCC for any and all damages that JGCC
may be obligated to pay arising from thie lawsuit. o '

14. For the sole purpose of providing the fa_ctua} basis_ Underl:ying this third‘- ‘

party complaint and denying the truth of the all.egatiens contained in plaintiffs’



complaint (to the extent they were denied in JGCC'’s answer to plaintiffs’ complaint)
the allegations contained in plaintiffs’ complaint are incorporated by reference as if

specifically restated herein.

CLAIM ONE
(Breach of Contract)

15.  JGCC incorporates herein by reference each and every allegation set forth
above.

16. JGCC performed ali of its contractual obligations owed to the third-party
defendants under their respective subcontracts.

17. The third-party defendants were reqﬁired by their respective subcontracts
to perform their duties in a workmanlike manner and in strict accordance with the
contract documents governing each project. -

18.  JGCC denies any liability owing to any party ih this action. HdwéVer, to the
 extent fhat any of the work performed by the tﬁird-party'defendanfs is deehed fo be
defective, faulty or deficient ‘in any respect, then the -responsible third-party'
defendants breachied their respective éubcontracts by; 'among other tﬁihgs, failing to
perform in a workmanlike manner and in strict accordanqe W|th thé contract
documents governing each project. | | -

19. JGCC denies- any liability to any pafty in this action. However, to the
extent that any of the work performed by the third-party defendants isv.déemed to be
defective, faulty or deficient in aﬁy respect, thus allowing any pé_fty to recoQér
against JGCC in this action, then JGCC will be d'amag'ed byA the third-party
defendants" breach of their contractual obligétibns and will be entitled to reoover.

from the third-party defendants any and all amounts that it is obligated to pay. These



amounts would include, but are not limited to, the costs of repair and replacement of
defective work and defective or damaged construction materials.

CLAIM TWO
{Negligence)

20. JGCC incorporates herein by reference each and every allegation set forth
above.

21.  Each third-party defendant had a duty to perform its work in a workmanlike
manner and in strict accordance with the contract documents.

22. JGCC denies any liability to any party in this action. However, to the
extent that any of the work performed by the third-party defendants is deemed to be
have been performed in an unworkmaniike manner, thus aIIowinAg any party to
recover against JGCC in this action, then JGCC will be damaged by the third-party
defendants’ negligence and will be entitled to recover from the third-party defendants
any and all amounts that it is obligated to pay. These amounts would include, but are
not limited to, the costs of repair and replacement of defective work and defective or
damaged construction materials.

CLAIM THREE
(Indemnity)

23. JG_CC incorporates herein by reference each and every allegation set forth
above.

24. In accordance with the terms of the subcontract agreements, the third-
party defendants agreed to defend, indemnify, a.nd hold JGCC harmless from .and
against all _claims,' damages, loss, and expenses, including but not limited to

attorney's fees, arising out of or resulting from defective work.



25. To the extent that JGCC is found liable in this action for any deficiencies in
the work performed under the subcontracts, JGCC's liability is secondary to the
primary liability of the third-party defendants and, therefore, JGCC is entitled to
contractual and common law indemnity from and against the third-party defendants
in the amount of any adverse judgment against JGCC in this actioﬁ, along with the

recovery of reasonable attomeys’ fees incurred defending this action. - -

CLAIM FOUR
(Contribution)

26. JGCC incorporates herein by reference each and every allegation set forth:

above.

27. Plaintiff alleges damages against JGCC, .which' if later proven, are
proximately caused by the third-party defendants'.failljre to exercise reasohable care
in the performance of théjr duties under their respective subcontracté and Ohio law. -

28. ~ JGCC is entitled to contribution from the third-party défen_dants to the
extent that any adverse judgment against JGCC is in exce'ssA of its 'propbrtionate
share of liability to another party. |

CLAIM FIVE

(Breach of Express and Implied Warranties) -

29. JGCC incorporates by reference each and every alleg'vati-c_m} set forth
above. . | . | | _ | |

30.  Pursuant to their subcontracts with QGCC, éach third-party _defendaﬁt
warranted its work against all deficiencies and defects in ma,teﬁals and/or

workmanship.



31. JGCC denies any and all liability to any party in connection with the
Project. However, to the extent that any of the work performed by any of the third-
party defendants is deemed defective, faulty, or deficient, the third-party defendant
responsible for the work is in breach of its contractual warranty obligations and any
other warranty obligations implied by law.

32. Additionally, to the extent that any of the work performed by any of the
third-party defendants is deemed defective, faulty or deficient, the third-party
defendant responsible for the work is in breach of its implied warranty of good
workmanship.

WHEREFORE, JGCC demands judgment against each of the third-party

defendants in an-amount in excess of $25,000, plus recovery of expenses, costs, and

reasonable attomey's fees, as provided for by the subcontracts.

Respegtfully sybmitted,

JosephA. Gerling  (0022054)
Scott A. Fenton (0068097)
LANE ALTON & HORST, LLC
. Two Miranova Place, Suite 500
Columbus, Ohio 43215
P: 614.228.6885
F: 614.228.0146
E: igerling@lanealton.com
sfenton@lanealton.com
Counsel for Jack Gibson Construction Co.



