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IN THE COURT OF CLAIMS OF OHIO 

YONG HUI SHEFFIELD, ET AL., 0RIGINAJ1: 
Plaintiffs Case No. 2013-00013 

v. Judge Patrick M. McGrath 

THE OHIO STATE UNIVERSITY 
MEDICAL CENTER, 

Defendant 

MEMORANDUM CONTRA PLAINTIFFS' 
MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 

Defendant, The Ohio State University Medical Center ("OSUMC"), respectfully submits 

that plaintiffs' motion for leave is not well taken, and should be denied. Plaintiffs seek to add 

the claim of agency by estoppel pursuant to the authority of Clark v. Southview Hasp. & Family 

Health Ctr. (1994), 68 Ohio St.3d 435. However, no court has ever held that such a claim can be 

made against a state hospital. The distinction of being a state hospital is significant because of 

the limited waiver of liability under the Court of Claims Act, Revised Code Chapter 2743. The 

state's waiver of immunity is limited to the conditions set forth in this chapter which allow for 

liability based on the actions or omissions of employees or officers who have immunity as state 

employees or officers. R.C. § 2743.02(A). However, nothing within the Court of Claims Act 

states that the state may be liable for the actions or omissions of non-employees, such as an 

independent contractor. In fact, if an individual is determined to not have immunity for any 

action or omission, then the state is not liable. R.C. § 2743.02(F). 



Despite the allegations set forth in plaintiffs' motion about Mr. Gullett -the temporary 

agency nurse whose immunity must be determined by this Court - he was not providing 

nursing services at OSUMC pursuant to a personal services contract with OSUMC. Neither he 

nor his agency, Medical Staffing Options, had a contract with OSUMC. According to the 

contract between OSUMC and a different third-party group to contract with agencies and 

provide temporary nurses at OSUMC, it was clear that a temporary nurse, such as Mr. Gullett, 

would not be considered an employee. Nonetheless, plaintiffs' arguments pertaining to 

immunity have no relevance to the issue of whether they should be allowed to amend their 

complaint. 

The claim of agency by estoppel against the state- in which a state hospital is liable for 

the actions or omissions of a non-employee- has simply never been found to exist, pursuant to 

Clark v. Southview Hosp. & Family Health Ctr. Therefore, Defendant respectfully urges this 

court to overrule plaintiffs' motion for leave. 

Respectfully submitted, 

MICHAEL DEWINE 

Ohio Attorney General 

KARLW.SCHEDLER(0024224) 
DANIEL R. FORSYTHE (0081391) 
Assistant Attorneys General 
Court of Claims Defense Section 
150 East Gay Street, 18th floor 
Columbus, Ohio 43215 
(614) 466-7447 
COUNSEL FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Memorandum Contra was sent by regular 

-rfl 
U.S. mail, postage prepaid, this _12_ day of December, 2013, to 

Michael J. Rourke 
Robert P. Miller 
495 S. High St., Suite 450 
Columbus, Ohio 43215 
Counsel for Plaintiff 
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DANIEL R. FORSYTHE (0081391) 
Assistant Attorney General 
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