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JAMES DANIEL HUGHES, et al. ) CASE NO.: 2012-09059 2013 OEC -9 AH II: 25 
) 

Plaintiffs, 

vs. 

) JUDGE: PATRICK M. MCGRATH 
) 
) 

THE OHIO STATE UNIVERSITY, 
) 
) 
) 
) Defendant. 
) 

MOTION TO QRDER JOINDER OF PARTIES OR, 
I_~ THE AL TER.NATIVE, TO CONSOLIDATE CASES 

FOR PURPOSES OF TRIAL --·- -----------

(ORAL HEARING REQUESTED). 

Plaintiffs, by and through counsel, move this Court, pursuant to Civ. R. 20 and 21, to 

order joinder of Gilbane Building Company ("Gilbane"), Baker Concrete Construction, Inc. 

("Baker"), Monesi Trucking & Equipment Repair, Inc. ("Monesi''), Isaac Hinton ("Hinton"). 

Plaintiffs alternatively move this Court, pursuant to Civ. R. 42, to consolidate this case with Case 

No. 13CV004435 pending in the Franklin County Court of Common Pleas (hereinafter the 

"Common Pleas Case") and conduct a single trial so that all issues may be resolved 

simultaneously. A Brief in Support ofthi" Motion is attached hereto and incorporated'herein by 

reference. Plaintiffs also request an oral hearing on this Motion. 
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BRIEF IN SUPPORT 

I. INTRODUCTION 

On September 5, 2012, Plaintiff, James Daniel Hughes, was crushed by a dump truck 

entering a construction site on The Ohio State University ("OSU") campus. As a result, Daniel 

suffered devastating injuries including the amputation of his right leg and penis, a crushed and 

partially amputated pelvis, a fractured spinal column, and other spinal injuries that led to nerve 

damage and severe infections throughout his body. Defendants, Gilbane Construction 

("Gilbane"), Baker Concrete ("Baker"), Monesi Trucking ("Monesi"), driver Isaac Hinton 

("Hinton"), and The Ohio State University ("OSU") are all liable for Daniel's injuries. Not 

surprisingly, these same Defendants are all blaming each other for the negligent and punitive 

conduct that caused Daniel's injuries. 

As is statutorily mandated, only the Court of Claims has original jurisdiction over the 

State. Therefore, were it not for OSU's involvement in these circumstances, Plaintiffs would 

have sought recovery in one lawsuit in the Court of Common Pleas. Instead, Plaintiffs were 

statutorily forced to initiate their claims against OSU in the Court of Claims and their claims 

against "non-state" Defendants in the Franklin County Court of Common Pleas. However, as 

illustrated below, the claims and defenses in both matters are so intertwined that both cases, if 

tried separately, will require the presentation of numerous duplicative fact witnesses and 

evidence. In short, separate trials will result in a colossal waste of time, money, and resources 

for both Courts and all parties involved. Indeed, the parties and both Courts will have to try the 

same case twice. More importantly, the Defendants will likely utilize these procedural 

circumstances to their strategic advantage by placing blame on the absent defendant in what is 
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commonly known as the "empty chair" defense. However, if all of the parties are required to 

present their case simultaneously, the finders of fact, which is this Court for the State and a jury 

for the remaining Defendants, will be able to hear the theories and defenses asserted by each 

party so that they may make an informed decision. For these and the additional reasons set forth 

below, this Court should order joinder of Gilbane, Baker, Monesi, and Hilton to this lawsuit. 

Alternatively, this case exemplifies the perfect circumstance for consolidation and the cases 

should be tried simultaneously. 

II. STATEMENT OF RELEVANT FACTS 1 

A. Gilbane is responsible for implementing safety procedures at the CBEC site. 

In 2009, OSU planned to erect a new building on campus called the "Chemical and 

Biomolecular Engineering and Chemistry Building", ("CBEC"). During the bid process, OSU 

explicitly advised those bidding for the project that it was located "in one of the most pedestrian 

orientated and densest areas of the Ohio State University Columbus Campus." (Court of Claims 

Comp., ~ 1 0). 

Gilbane bid on the project and, when doing so, identified several safety measures it 

intended to utilize on this project. (Proposal for Construction Manager At Risk Services, 

attached as Exhibit A). Gilbane intended to work closely with OSU's Traffic and Parking 

Department to create a written vehicular and pedestrian traffic. !d. It also indicated that "the 

sidewalk on the south side of Woodruff Avenue and the north side of 19th Avenue (hereinafter 

the "Sidewalk") [would] be closed throughout construction to minimize pedestrian traffic around 

the construction entrances." !d. Gilbane promised to create a customized "Safety Plan" for the 

1 This "Statement of Facts" is not intended to be comprehensive or to fully articulate the parties' positions in this 
case. It provides only a smattering of the facts to provide the Courts with an overview of the parties' 
allegations/theories of liability to show that Plaintiffs' requested relief is certainly warranted here. 
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project. (Safety Plan, attached as Exhibit B). The Safety Plan identified numerous safety 

features that were required at the CBEC whenever construction vehicles were entering the site. 

This included a closed sidewalk, with appropriate signage warning the public of entering and 

exiting vehicles and the use of "'t1aggers" and/or "signalmen" to ensure the safe ingress and 

egress of construction vehicles to the construction site. !d. In addition, all trucks were to travel 

to the site west on Woodruff off of High Street and then turn left into the site. This traffic 

pattern enabled to drivers to better visualize the entrance, thereby both seeing any traffic or 

pedestrians in the path of entrance as well as the t1aggers to assist them as they entered this high 

traffic and high risk area. (Meyer Depo., pp. 64-66, excerpts attached as Exhibit C). 

In 2012, OSU and Gilbane executed a contract making Gilbane the "Construction 

Manager at Risk'" for the CBEC project. ("CM at Risk Contract", attached as Exhibit D). The 

"CM at Risk Contract" (hereinafter "Contract"), made Gilbane "solely responsible for all safety 

precautions and programs in connection" with CBEC. !d., at Sec. 6.3.1. Gilbane was also 

responsible for the "'acts and omissions of its subcontractors." !d., Section 4.8. The Contract 

incorporated by reference Gil bane's Safety Plan. 

B. Baker contracts with Gilbane to be a subcontractor for the CBEC project. 

Baker subsequently contracted with Gilbane to serve as a concrete subcontractor for the 

project. The parties' contract placed upon Baker the obligation and duty to ensure safety on the 

CBEC site, including students and other members of the public that came in contact with the site. 

(State of Ohio Subcontract Form ("Subcontract"), attached as Exhibit E). The Subcontract also 

incorporated, and required Baker to adhere to, Gilbane's Safety Plan, including the use ofjlagger 

whenever construction vehicles were entering or exiting CBEC. !d. 
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C. Gilbane and Baker blame OSU for lack of safety at CBEC. 

The following OSU employees were involved with the CBEC project on a day to day 

basis: 

• Faye Bodyke, the Director of Projects; 
• Mark Scott, the Project Manager; and 
• Donald Bissett, the Construction Coordinator. 2 

Just after construction began, Gilbane and Baker assert that Bissett ordered a change in 

the flow of traffic entering the site. (Meyer, p. 66). According to Gilbane and Baker, Bissett 

mandated that trucks entering the site make a right tum instead of a left tum, as Gilbane had 

originally proposed. ld., pp. 63-66. Defendants in the Court of Common Pleas matter will 

assert that this change in the direction of truck traffic alone probably resulted in Daniel being 

crushed on September 5, 2012. (Monesi Depo. pp. 55-57, excerpts attached as Exhibit F). 

Prior to the accident at issue, the sidewalk on the south side of Woodruff had been closed 

to all pedestrian traffic. Gilbane's Senior Project Executive, Brett Meyer, understood that the 

sidewalk was to remain closed throughout construction. (Meyer Depo., p. 56). Bodyke, Scott 

and Bissett advised Steve Jarrells, Gilbane's Construction Manager, that the sidewalk had to be 

open after mass excavation. (Jarrells Depo., pp. 7, 12, 14-15, excerpts attached as Exhibit G). 

And, Scott indicated that it had to be open in time for the first home football game of the 2012 

season. !d., pp. 14-15. In short, Gilbane and Baker will assert it was OSU's decision to remove 

the barricade used to close the sidewalk and that they were against this decision. !d., pp. 7, 15. 

2 Plaintiffs will be asking this Court to determine whether these employees acted recklessly when executing their 
duties in this case. See R.C. 2743.02. 
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In the end, the sidewalk was opened before the first home football game, sometime around 

August 30, 2012. !d., p. 23. 

Gilbane and Baker also assert OSU changed the manner in which subcontractors guided 

construction trucks into the side. According to the Gilbane Safety Plan, contracts that existed 

between Gilbane and Baker, as well as Gilbane's Project Manager Steve Jarrells, subcontractors 

were required to use "flaggers" to guide trucks into the site at all times as a safety measure. 

(Gilbane Safety Plan, Gilbane/Baker Contract and Jarrells, p. 56). McDaniel's, a subcontractor 

on the site prior to Baker, had a flagger using directional paddles to guide a truck through the 

entrance into the construction site at all times such vehicles entered or exited CBEC. !d., pp. 33-

34, 102. After construction began, Bissett saw McDaniel's employees flagging construction 

vehicles at CBEC and confiscated the paddles from the flagger. Bissett then told them that they 

were not permitted to be in the street. Bissett testified: 

Q: Okay. But you made it known that from that point forward, if there was gonna be 
traffic that was directed out in the street, it was going to be done by - -

A: Officers. 
Q: - - I guess it would be T & P officers, as opposed to construction people? 
A: Yes. 
Q: Is that right? 
A: Yes. 

(Bissett Depo., p. 115, excerpts attached as Exhibit H). 

Bissett communicated this same message to Gilbane through Jarrells. (Jarrells, pp. 33-

34, 36-37, I 04-1 06). Jarrells, in tum, communicated Bissett's directive to the subcontractors, 

including Baker. !d., p. 123. 
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Baker employees believed OSU had effectively stripped them of their ability to utilize 

flaggers at CBEC when construction vehicles entered and exited. Jay Segura, Baker's Project 

Manager, testified as follows: 

Q: So if the industry standard is to have a flagger, and you did not have a flagger, by 
your own admission, you do not believe that there was a deviation from the industry 
standard by your company on that day for that crash; correct? 

*** 

THE WITNESS: We were directed, prior to this date, by Gilbane, not to have 
flaggers on the roadway. 

*** 

Q: And I get the impression now, you said that the discussions that Travis had related to 
the fact that traffic - - or controlling traffic was not to take place out in the area of the 
street; is that right? 

A: When we were given that directive, in my interpretation of the directive is that we had 
no - - responsibility with anything outside of- - outside of the - - outside of the fenced 
area. 

(Segura, p. 114, excerpts attached as Exhibit 1). Therefore, on the day of the accident, Baker did 

not have any flaggers or spotters guiding Monesi's truck into the CBEC site at all. (Segura, pp. 

11-13). Baker made the decision, based on OSU's directive, to dispense with flagger to help 

construction traffic on and off CBEC despite mandates in their contract with Gil bane, the Safety 

Plan, their company standards and industry standards. 

Finally, issues exist between Gilbane and OSU regarding the failure to have any OSU 

Traffic Control Officers ("TCO") at the construction site on the day Daniel was crushed by the 

dump truck. Documents between Gilbane and OSU indicate that OSU was to pay for TCO's at 

the site. However, inconsistencies exist over Gilbane's ability to call for TCO's whenever 

warranted. Bodyke testified: 
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·.J 

Q: But what you're saying is the idea or plan for TCO officers in Woodruff, but not on­
site, were during mass excavation and during concrete pours? 

A: Then Gilbane had full responsibility; if they needed them at other times, all they 
needed to do was to contact the T & P office and have those scheduled accordingly, 
as needed. 

(Bodyke Depo., p. 44, excerpts attached as Exhibit J). 

Gilbane asserts, OSU had only scheduled them for certain parts of the project, which 

included the first few days of school and for large concrete pours. (Jarrells, pp. 60, 11 0). Based 

upon this understanding, Gilbane maintains that it did not have the ability to secure TCOs for 

random operations. !d., pp. 64-66, 95. Jarrells testified: 

Q: If I understood your - - your answers to Marc, having the TOC officers on site on 9-5-
12 wasn't an option for you? 

A: No. It was never given to me that I could just call them randomly and say I need you 
out here because I have got three trucks coming in or anything, it was not an option. 

!d., p. 95. For this reason, there were also no TCO officers directing traffic on September 5, 

2012. 

D. Monesi's driver, Hinton, crushes Daniel when he enters the CBEC site without 
the aid of a flagger or spotter. 

On September 5, 2012, days after the first home football game of 2012, Daniel was 

traveling campus in between classes and used the south sidewalk at CBEC which was freshly 

opened. At the same time, Monesi, who was hired by Baker, was delivering a load of stones. 

(Jarrells Depo., p. 90). Monesi's driver, Hinton, arrived at the site at approximate 2:45 pm. !d., 

p. 79. There were no flaggers inside the site or TCO's in the street to guide Hinton into the site. 

!d., pp. 110, 125. Because there was no one to assist him, Hinton should have gone around the 

block. !d., p. 140. Instead, he turned right into the construction site. (Meyer Depo., p. 15). 
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Jarrells heard a loud pop and thought the truck had blown a tire. (Jarrells Depo., p. 79). 

Jarrells moved in the direction of the noise and saw students gathered around Monesi' s/Hinton' s 

truck. !d., p. 84. A student told Jarrells that there was someone under the truck. !d. Jarrells 

asked the students to move and he saw Daniel, who was motionless but moaning. !d., p. 85. He 

saw that Daniels' hip was "destroyed" but he could not determine if he was bleeding. !d., pp. 85-

87. Jarrells confirmed that someone had called 911, which arrived on the scene a short time 

later. 

E. OSU, Gilbane, Baker and Monesi all argue the other bears responsibility for 
Daniel's injuries. 

During the numerous depositions conducted in this case, each party's representatives 

placed blame upon the other entities. Meyer denied that Gil bane is "1 00%" responsible for the 

devastating injuries Daniel suffered in this case. (Meyer, p. 15). Instead, he believes that some 

of the blame also lies with OSU, Baker, Monesi, and Hinton. !d., p. 16. Meyer testified as 

follows: 

Q: ... Yesterday I had a chance to talk to Faye Bodyke on the record. I want to represent 
something that I think she said and ask your opinion on it. She told us yesterday that 
as it pertains to the construction safety both inside the fence and outside the fence, 
that Gil bane was 1 00-percent responsible for that. Do you agree or disagree with 
that? 

*** 

THE WITNESS: We were responsible for safety within the construction limits. 

Q: What do you mean by construction limits; where's that go? 
A: In my opinion, that's within the fence. 
Q: Let's talk about a truck coming onto the work site from Woodruff, taking a right-hand 

turn into the construction site. Let's take the dump truck at issue here on September 
5th. 

A: Okay. 
Q: You know which one I'm talking about; correct? 
A: Yes. 
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Q: Is that - - is the safety of that truck entering the construction site 100 percent within 
Gil bane's responsibility in this case? 

*** 

THE WITNESS: 100 percent, no. 

*** 

Q: Who else, then, was responsible - - let me take a step back. You're saying not a 
hundred percent. You're acknowledging that Gilbane was at least in part responsible 
for the safety of that dump truck coming into the site; correct? 

*** 

THE WITNESS: Yes. 

Q: Who else? 
A: Our subcontractors. In this case it would be Baker Concrete. 
Q: Anyone else? 
A: The trucking company, Monesi. 
Q: Anyone else? 
A: The Ohio State University. 
Q: Anyone else? 
A: The driver himself. 

(Meyer, pp. 14-16). 

OSU maintains that it is not responsible for any of the events that occurred in this case 

based upon its contract with Gil bane. Bodyke, the Director of Projects for OSU testified: 

Q: Was it foreseeable that you would need to ensure student safety from these trucks, 
trucks, and more trucks in August and September of2012? 

*** 

THE WITNESS: Yes. We had a plan on how to ensure safety during mass 
excavation of the site. 

Q: Are you saying max - - mass excavation in a specific sense, in terms of when it 
ended? 

A: Yes. 
Q: When was that? 
A: The end of August. 
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Q: Did you have any plan in place after that? 
A: Yes. 
Q: Who was responsible for the plan in place regarding safety of pedestrians in the mass 

excavation portion, in your opinion? 

THE WITNESS: Gilbane. 

Q: Anyone else? 
A: Gilbane and their subcontractors. 
Q: Anyone else? 

*** 

A: No. The University would make any recommendations, if we wanted to make 
adjustments to Gilbane and the subcontractor's plan. 

Q: Who was responsible for the safety program for pedestrians in and around the site 
after mass excavation, in your opinion? 

A: Gilbane. 
Q: Anyone else? 
A: And their appropriate subcontractors. 

*** 

Q: After that, up until September 5th, who, in your opinion, was solely responsible for 
the safety plan put in place for the pedestrians in and around the site; Gilbane and 
Baker? 

*** 

THE WITNESS: Gil bane would be responsible for the safety of the site. 

*** 

Q: ... You mentioned that Ohio State makes recommendations to Gil bane. If a 
recommendation was made to do - - to Gilbane to change safety feature - -

A: Uh-huh. 
Q: - - and they followed that, in your opinion, in terms of the contracts that you had with 

Gilbane, would that make Ohio State responsible for those recommendations that they 
made? 

*** 

THE WITNESS: No. 

*** 
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Q: There were documents released to me yesterday, one of which was a contract between 
Ohio State University and Gilbane. You're - - you said at the beginning you're fairly 
familiar with that? 

A: Generally. 
Q: OSU Bates-stamped this, and on OSU Bates stamp 1002, and the section of the 

contract is 6.3 .1, I want to read to you what this says; okay? The CM is solely 
responsible for-- and by the way, who is the CM in this case? 

A: Gilbane. 
Q: - - and has control over all construction means, methods, manners, techniques, 

sequences and procedures for safety precautions and programs in connection with the 
work and for coordinating all portions of the work. Is that your understanding in 
terms of the relationship between OSU and Gil bane in terms of responsibility? 

*** 

THE WITNESS: Yes. 

(Bodyke, pp. 24-27, 37-38). 

Monesi, the owner of the truck and employer of Hinton who hit Daniel, initially denied 

all responsibility for this horrendous event. When discussing his reasons for paying Hinton 

following the accident, Monesi testified: 

A: I chose - - that was just out of my own choice to pay him. I didn't really feel like - -
he is owed something. I really don't believe that he did anything wrong in this case. 
I mean, that's my opinion. 

(Monesi, p. 26). 

Monesi subsequently indicated that he believes all parties, including Daniel, have some 

liability in this case. He testified: 

Q: Okay. But as it pertains to whether or not he [Hinton] was at fault, he was negligent, 
he was responsible for running over Daniel, you don't have an opinion on that either 
way, or do you? And if you do, I'd like to hear it. 

*** 

THE WITNESS: I think, to some extent, there is a lot of- - all the parties here 
have some- -some sort ofliability, including your client too. Now, what percent 
of that liability is there? I can't answer that. 
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(Monesi, pp. 29-30). 

These circumstances and the law set forth below demonstrate that joinder, or at the very 

least a single trial through consolidation, is the most just, economical, and expeditious way to 

resolve the parties' disputes. 

III. LAW AND ARGUMENT 

A. Joinder pursuant to Civ. R. 20 and 21 is warranted under the facts and 
circumstances of this case. 

Pursuant to R.C. 2743.03, "[t]he court of claims ... has exclusive, original jurisdiction of 

all civil actions against the state." The statute further provides that "[t]he court shall have full 

equity powers in all actions within its jurisdiction and may entertain and determine all 

counterclaims, cross-claims, and third-party claims." [Emphasis added.] R.C. 2743.03(A). 

And, finally, "[t]he Rules of Civil Procedure shall govern practice and procedure in all actions in 

the court of claims, except insofar as inconsistent with this chapter." R.C. 2743.03(D). 

The fact that the statute provides the Court of Claims with jurisdiction over "all 

counterclaims, cross-claims, and third-party claims" clearly demonstrates that the statue 

contemplates circumstances where cases in the Court of Claims would include non-state 

defendants. See R.C. 2743.03(A). The appearance of non-state defendants before the Court of 

Claims is further established by the provision governing jury trials, which provides: 

No claimant in the court of claims shall be entitled to have his civil action against 
the state determined by a trial by jury. Parties retain their right to trial by jury 
in the court of claims of any civil actions not against the state. 

Jury trials shall be conducted at the court of claims, the court of common pleas of 
Franklin County, or the court of common pleas of the county in which a removed 
case is tried. Juries shall be drawn from the common pleas list of qualified jurors, 
and empaneled in the same manner as in cases that originate in the court of 
common pleas. The state shall pay all expenses incidental to a jury trial, except 
that juror costs shall be taxed to the losing party. 
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[Emphasis added.] R.C. 2743.11. However, R.C. 2743 does not address the issue of joinder. 

Civ.R. 20 provides as follows: 

.. . All persons may be joined in one action as defendants if there is asserted 
against them jointly, severally, or in the alternative, any right to relief in 
respect of or arising out of the same transaction, occurrence, or succession or 
series of transactions or occurrences and if any question of law or fact 
common to all defendants will arise in the action. A plaintiff or defendant need 
not be interested in obtaining or defending against all the relief demanded. 
Judgment may be given for one or more of the plaintiffs according to their 
respective rights to relief, and against one or more defendants according to their 
respective liabilities. [Emphasis added.] 

Civil Rule 21 addresses the misjoinder or non-joinder of parties and it states as follows: 

Misjoinder of parties is not ground for dismissal of an action. Parties may be 
dropped or added by order of the court on motion of any party or of its own 
initiative at any stage of the action and on such terms as are just. Any claim 
against a party may be severed and proceeded with separately. 

In State ex rei. Moritz v. Troop(l975), 44 Ohio St.2d 90, 338 N.E.2d 526, the Supreme 

Court of Ohio considered whether the Court of Claims' jurisdiction "extends to private persons 

and to subject matter other than claims against the state of Ohio." !d., at 91. The Supreme Court 

reviewed the provisions identified above and recognized that "the vast wealth of the Civil Rules 

is available where the Act is silent concerning any aspect of practice and procedure." !d., at 94, 

citing R.C. 2743.03(0). There, the Court was called upon to determine whether joinder under 

Civ. R. 20 conflicted with any provision of R.C. 2743.03. It concluded that there was no conflict 

between the two. 

After determining that Civ. R. 20 was not inconsistent with R.C. 2743.03(A), the court 

concluded that "[t]here is no reason to suppose that the statute was intended to foreclose joinder 

of the defendant-employee herein by the plaintiff, when such joinder would be clearly proper by 
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the state under a third-party claim (Civ.R. 14(A)), and in fact be beneficial to the state- which 

should favor joinder in the trial forum in order to assert any claim for indemnity against its 

employee." ld., at 95. The Supreme Court also identified the "practical consideration[s]" for 

joinder by determining "that the time of the court and parties would be better spent if multiple, 

disjointed litigation is discouraged." Jd. The Court further explained: 

The result of the refusal to permit joinder is that: (1) in the separate suits it is open 
to each defendant to prove that the other was solely responsible, or responsible for 
the greater part of the damage, and so defeat or minimize recovery; (2) it is 
equally open to the plaintiff to prove that each defendant was solely responsible, 
or responsible for the greater part of the damage, and so recover excessive 
compensation; (3) the two verdicts will seldom have any relation to one another; 
(4) different witnesses may be called in the two suits, or the same witness may tell 
different stories, so that the full truth is told in neither; (5) neither defendant may 
cross-examine the other, or his witnesses, and plaintiff may not cross-examine 
both in one action; ( 6) time and expense are doubled. 

ld., at 95-96, quoting Ryan v. Mackolin (1968), 14 Ohio St.2d 213,217,237 N.E.2d 377, 

380. 

In Basham v. Jacksun(l978 ), 54 Ohio St.2d 366, 3 77 N .E.2d 491, the Supreme Court 

relied upon Moritz and held that the Court of Claims had jurisdiction over a municipal 

corporation that was joined as a defendant in an action against the state and the State Director of 

Transportation. After recognizing the amendment of R.C. 2743.02(E), which provides that 

"[t]he only defendant in original actions in the Court of Claims is the state," the Supreme Court 

still could "find no basis upon which to differentiate ... from Moritz." I d., at 368. 

The reasoning in Moritz and Basham demonstrates that Plaintiffs' request for, and an 

order from this Court requiring, joinder does not conflict with any provision in R.C. 2743. 

Indeed, there is nothing in the statute that precludes this Court from ordering joinder of the 

parties under the facts of this case and pursuant to Civ. R. 21. After all, OSU places all blame 
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for this incident on Gilbane and its subcontractors. Thus, OSU could have easily filed a third­

party complaint against Gil bane and the remaining Defendants. At the same time, any one of the 

Defendants in the Common Pleas case could have filed a third-party complaint against OSU and 

then removed the Common Pleas case to the Court of Claims. See R.C. 2743.03(E)(l) and (2). 

The Defendants chose not to do so for obvious tactical reasons: the "empty chair" defense. If the 

Defendants are permitted to try this case at different times, it will be much easier for the 

Defendants to blame a party, and increase their chances of avoiding liability altogether, when 

that party is not in the courtroom to defend itself. In other words, the parties are using this 

procedural variance to their full, albeit improper, advantage. 

At the same time, this case epitomizes the reason joinder exists. Plaintiffs maintain that 

all of the Defendants are liable for the damages they have suffered in this case. Moreover, 

Plaintiffs' claims against the Defendants arise "out of the same transaction, occurrence, or 

succession or series of transactions." See Civ. R. 20. In short, this is one tragic story in which 

each Defendant played an important role. In fact, the parties have conducted discovery as if 

these cases are one. BY the time this Cgurt read~ this Motion, over thirty (30) depositions will 

11ave been scheduled and CQI}ducted and CQunsel foreach party, including OS1), has participated 

ill each _and ~ve_ry_one._____ln addition, all cg_gnsel in }:)oth cases hav~_ coordinated and attended 

various inspections, including of the Jruck at i~sue, the bike at issue, the construction site at issue 

and Daniel's clothing, together and a~ one sase. Lastly, literally hundreds of Interrogatories 

and Requests for Production _Qf_Documents hav:e been sent, as well as thousands of pages of 

ciocum~nts, ~mails, _photographs_ and C_Qttstruction information, which have all been freely 

exc_hangeq ~ll couns_el in bQth actions. Again, as if the case was being litigated in on~ 
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courthouse. 

Undersigned counsel requested the State cross-claim Defendants from the Court of 

Common Pleas action earlier in this litigation. Despite the fact countless OSU witnesses blamed 

these same Defendants throughout their depositions, the State decided not to cross-claim or join 

these Defendants in our Court of Claims action. The reason is clear, to be able to blame these 

Defendants but not have them appear in the same courtroom in order to avoid liability for their 

wrong doing. While this is a shameful decision, especially given the negligent and reckless 

behavior of all Defendants in causing the devastating injuries to Daniel, this Court has the power 

to ensure this decision is not successful by adding these same parties OSU blames to the Court of 

Claims action. 

In the end, the Plaintiffs have already suffered enough at the hands of these Defendants. 

They should not be forced to try these cases separately and bear the tremendous expense and risk 

of doing so simply because the Defendants are obviously using the procedural circumstances to 

gain a tactical advantage. Instead, the finders of fact, this Court for OSU and a jury for the 

remaining Defendants, should hear the same evidence, presented through the same witnesses, 

and the same exhibits at the same time to ensure that a just result is obtained. 

B. At the very least, these cases should be consolidated for trial. 

Civil Rule 42 identifies when consolidation of cases is warranted and it provides as 

follows: 

(A) Consolidation 

( 1) Generally. When actions involving a common question of law or fact are 
pending before a court, that court after a hearing may order a joint hearing or 
trial of any or all the matters in issue in the actions; it may order some or all 
of the actions consolidated; and it may make such orders concerning 
proceedings therein as may tend to avoid unnecessary costs or delay. 
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Here, there can be no dispute that the Common Pleas case and the Court of Claims case 

involve identical questions of fact and law that will be established through the same witnesses 

and the same evidence. Again, this is one story involving the same parties that, if OSU had not 

been involved, undoubtedly would have been resolved in a single lawsuit. Indeed, all of the 

Defendants have cross-claims against each other; claims that they have chosen not to assert 

formally so that they may take advantage of the procedural status of this case. Because of the 

contractual relationships at issue and the defenses that are premised upon those contracts, the 

disputes between the parties are even more intertwined than usual. Thus, the only remaining 

issue is whether consolidating these two cases under Civ. R. 42(A) is inconsistent with Chapter 

2743. 

Even though the above cases involve joinder, the reasoning is equally applicable to the 

issue of consolidation. After all, joinder under Civ.R. 20 and consolidation under Civ. R. 42 are 

designed to effectuate the same result: expeditious resolution of cases involving the same claims 

and parties. If these cases are tried separately, it will double the cost and time expended by all 

involved. To the contrary, if a single trial is conducted, the witnesses will only have to testify 

once and it will ensure that the triers of fact will reach their decision based upon the same facts 

and evidence. Nothing in R.C. 2743 is inconsistent with Civ. R. 42 and, therefore, consolidation 

of the two cases is not prohibited. 

And, even if consolidated for trial, the cases retain their separate identity. Indeed, in 

Transcon Builders. Inc. v. City o.l Lorain, 1976 WL 188750 (Ohio App. 9 Dist.), the Court held 

as follows: 

Although no Ohio court has determined the effect of consolidation on the identity 
of a case, several federal courts have considered this issue in relation to Rule 
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42(A) of the Federal Rules of Civil Procedure (which contains language similar to 
Civ. R. 42(A)). These courts follow the determination made by the Supreme 
Court (prior to the enactment of the federal rules) in Johnson v. Manhattan Ry., 
289 U.S. 479,53 S.Ct. 721,77 L.Ed. 1331 which stated: 

"Under the statute, U.S.C. title 28, §734, consolidation is permitted as a matter 
of convenience and economy in administration, but does not merge the suits 
into a single cause, or change the rights of the parties, or make those who are 
parties in one suit parties in another." at 496-7. (Emphasis added). 

We determine that Civ. R. 42(A) must be interpreted in a like manner. 

[Bold emphasis added.] !d., *3-*4 (select internal citations omitted). 

Thus, consolidation of these cases for trial does not merge the cases or, in any way, 

change the status or rights of the parties. Indeed, the Court of Claims will still decide OSU's 

liability and a jury will still determine the liability of the remaining Defendants. Consequently, 

there is no merit to any suggestion that consolidation conflicts with R.C. 2743. 

Defendants may argue that the cases cannot be consolidated because they are pending 

before two different courts. This argument also fails. In Clark v. McCauley, 2010 WL 4157267 

(Ohio App. 5 Dist.), the court considered a similar issue and ruled that consolidation was still 

proper. There, the defendant moved to consolidate two cases, one pending in the probate court 

and one pending in the general division of the common pleas court. !d., ~ 6. The trial court 

granted the motion and transferred the case to the probate court. The Fifth District Court of 

Appeals upheld the trial court's ruling. Interestingly enough, the Court explained: 

In Goldberg v. Maloney, 111 Ohio St.3d 211, 2006-0hio-5485, 855 N.E.2d 856, 
the Ohio Supreme Court stated: 

The cases permitting probate courts to determine the validity of preguardianship 
or predeath transactions have been held to be "consonant with the modem and 
prevailing view that the ends of justice are expedited and best served by the 
disposition of as many issues as is possible in a single proceeding." 
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... In the interests of judicial economy and to ensure consistency in the results 
of the case as espoused by the Ohio Supreme Court in Goldberg, supra, we find 
the trial court did not abuse its discretion in transferring the declaratory judgment 
action to the Probate Division and consolidating it with the pending action in the 
Probate Division. 

[Emphasis added.] !d., ,-r,-r 22, 23, 25 (internal citations omitted). 

As in Clark, judicial economy and consistency in the results will be served if Plaintiffs' 

Common Pleas and Court of Claims cases are tried together. And, if any of the Defendants had 

formally asserted the claims against the other Defendant that they have consistently asserted on 

an informal basis, those claims would have already been before this Court. Moreover, R.C. 

2743.llprovides as follows: 

Jury trials shall be conducted at the court of claims, the court of common pleas of 
Franklin county, or the court of common pleas of the county in which a removed 
case is tried. Juries shall be drawn from the common pleas list of qualified jurors, 
and empaneled in the same manner as in cases that originate in the court of 
common pleas. The state shall pay all expenses incidental to a jury trial, except 
that juror costs shall be taxed to the losing party. 

Thus, the jury pool for a consolidated trial is the same pool from which the jurors would be 

selected if the cases are tried separately. As a result, there is truly no reason for denying 

Plaintiffs' request for consolidation. 

IV. CONCLUSION 

Based upon the foregoing, Plaintiffs' Motion to Order Joinder of Parties or, in the 

alternative, to Consolidate Case No.: 13 CV 004435 in the Court of Common Pleas and Case 

No.: 2012-09059 in the Court of Claims should be granted and the trials of these cases should be 

conducted as one. 

The logic behind this decision is simple and straightforward. Justice is often served by a 

choice of what is right and over what is wrong. It is wrong for OSU to legally blame other 
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Defendants for horrendous injuries caused to one of their own students on their own campus, and 

then to refuse to add these same parties to this litigation in a self-serving attempt to avoid 

liability. It would be just and right for this Court to use the logic, power and wisdom it possesses 

to add all parties to this action to allow a fair trial to all parties involved and conserve judicial 

resources in the process. This Motion simply asks this Court to make the right decision that 

OSU/State would not. 

S N S. CRANDALL #0063810 
MARC G. PERA #0069231 
CMPW Law, LLC 
539 E. Washington St. 
Chagrin Falls, OH 44022 
(216) 538-1981 
(440) 338-8286- Facsimile 
stcvc(t{.cmpwlaw.com 
marc(ci}cm pw lmv.com 
Attorney for Plaintiffs 
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CERTIFICATE 0~ SERVICE -:/!\ 
A copy of the foregoing has been sent via E-Mail on the 1 day of December, 2013 

upon: 

Peter E. DeMarco, Esq. 
Court of Claims Defense 
150 East Gay Street, 181

h Floor 
Columbus, OH 43215 
Peter.demarco/d ohioath )rnevueneral. uov 

--~ .., "'-' '-" 

Counsel for the Ohio State University 

Michael H. Carpenter, Esq. 
Timothy R. Bricker, Esq. 
Carpenter, Lipps & Leland, LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus, OH 43215 
Counselfor the Ohio State University 

Michael J. Valentine, Esq. 
REMINGER CO., L.P.A. 
65 East State Street, 4th Floor 
Columbus, Ohio 43215 
Counsel for Defendants, Gil bane Building Co., 
Gilbane Development Co., and Gilbane, Inc. 
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Daniel G. Talyor, Esq. 
140 East Town Street, Suite 1015 
Columbus, Ohio 43215 
Counsel for Defendants Monesi Trucking & 
Equipment Repair, Inc. and Isaac Hinton 

Chris Weber, Esq. 
KEGLER BROWN 
65 East State Street, Suite 1800 
Columbus, Ohio 43215 
Counsel for Defendant Baker Concrete 
Construction, Inc. 
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December 6, 2013 

Sent via Federal Express 
Court of Claims of Ohio-Clerk of Courts 
The Ohio Judicial Center 
65 South Front Street 
Columbus, OH 43215 

Re: james D. Hughes, et al. v. The Ohio State University 
Case No.: 2012-09059 

Dear Clerk: 

Enclosed is the original and one copy of the following: 

StephenS. Crandall 
Direct Dial: (216) 538-1981 

Email: steve@cmpwlaw.com 

-.. 

• Plaintiffs Motion to Order Joinder of Parties or in the Alternative, to Consolidate Cases for 
Purposes of Trial (with 1 copy of the Exhibits attached to the original only) 

Would you please: 

• File accordingly, 
• Return a time stamped copy of the Motion in the self-addressed, stamped envelope provided. 

·-11 
Thank you in advance for your assistance with this filing. 

Sincerely, 

Stephen S. Crandall, Esq. 
En c. 

CMPW Law, LLC 
539 E. Washington St. • Chagrin Falls, OH • 44022 • P: (855) 4CMPW-LAW • F: (440) 338-8286 • www.cmpwlaw.com 

Cleveland • Columbus • Cincinnati • Youngstown • Louisville • Lexington • Pittsburgh 


















































































