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IN THE COURT OF CLAIMS OF OHIO 

TRANSAMERICA BUILDING COMPANY, 
INC., 
2000 West Henderson Road 
Columbus, OH 43220, 

Plaintiff, 
v. 

OHIO SCHOOL FACILITIES 
COMMISSION, 
nka Ohio Facilities Construction Commission 
30 West Spring St., 4th Floor 
Columbus, OH 43215, 

Defendant. 

:, nn t 3- oo34'1 :t C6\lJo.l:..__ __ _ 

Judge ____________ _ 

COMPLAINT 
Request Referee or Referee 
Panel As Permitted By 
R.C. 2743.03(C)(3) 

Plaintiff TransAmerica Building Company, Inc. ("TransAmerica") with its Complaint 

against the Defendant, State of Ohio, through an instrumentality of the State, the Ohio School 

Facilities Commission ("OSFC") states as follows: 

JURISDICTION AND VENUE 

1. This is an action to recover money damages for breach of a construction contract, 

equitable adjustment, and breach of warranties arising from or relating to TransAmerica's work 

as the general trades prime contractor on a project known as the Ohio State School for the Blind 

and Ohio School for the Deaf Projects (the "Project"). 

2. An actual controversy exists regarding the legal rights and relationships between the 

parties in this action. Jurisdiction and venue of this action lie with the Ohio Court of Claims 

pursuant to Ohio Revised Code Chapter 2743 and §153.12, and paragraph 1.1.7 of the Contract's 

General Conditions. 
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3. Pursuant to R.C. §2743.03(C)(3), TransAmerica requests a single referee or panel of 

three referees to hear evidence from both parties, issue a report, make recommendations and 

findings of facts to the judge assigned the case with thirty (30) days of the conclusion of the 

hearings. 

4. TransAmerica is an Ohio corporation with its principal place of business located 

in Columbus, Ohio, where it is engaged in the business of commercial general contracting. 

5. The OSFC (now known as the Ohio Facilities Construction Commission) is a State 

agency or instrumentality of the State pursuant to R.C. §3318.10 that funds, enters into and 

administers contracts with respect to school construction projects funded in part with State tax 

dollars. 

6. The OSFC is the Owner of the Project and approved the Contract with 

TransAmerica pursuant to R.C. §3383.02. 

FACTUAL BACKGROUND 

7. On December 1, 2010, TransAmerica entered into a Contract for the Project. A 

copy of the Contract is attached hereto as Exhibit A. The Contract's incorporated documents 

(collectively referred to as the "Contract Documents") are omitted because they are voluminous 

and are already in the possession of the OSFC. 

8. TransAmerica was one of several prime contractors on the Project. 

9. The OSFC hired SHP Leading Design ("SHP") to act as the Project Architect on 

the Project. 

10. The OSFC, through SHP, was responsible for furnishing plans and specifications 

that were full and accurate and included all items necessary for the proper execution and 

completion of the work by TransAmerica. 
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11. The OSFC, through SHP, was responsible for furnishing full and accurate plans 

and specifications for the Project as required under R.C. §153.01. 

12. SHP also was responsible for processing and responding to shop drawings, 

submittals, and requests for interpretation ("RFI") in accordance with the Contract Documents. 

13. The OSFC hired Lend Lease, Inc. ("Lend Lease") to act as the Construction 

Manager on the Project. 

14. During construction of the Project, Lend Lease was responsible for, among other 

things, scheduling the Project, accurately updating the Construction Schedule on a monthly 

basis, and coordinating the work of all prime contractors with each other and with the activities 

and responsibilities of SHP. 

15. Under the Contract Documents, the OSFC, through SHP and Lend Lease, were to 

fairly and impartially review and evaluate requests for payment for any and all work, including 

additional or extra work and requests for extensions of time. 

16. TransAmerica's work on the Project was continually delayed and disrupted by the 

OSFC and those under its control for reasons that include, but are not limited to, failing to: 

a. Properly coordinate the work of all prime contractors; 

b. Provide a project design that properly and accurately addressed all jobsite 

conditions; 

c. Provide plans and specifications that were full and accurate as required under 

R.C. §153.01; 

d. Provide plans and specifications that included all items necessary for the proper 

execution and completion of the work; 

e. Timely and sufficiently respond to RFis and submittals; 
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f. Properly schedule, coordinate, and sequence the Project; and 

g. Properly administer the Project. 

17. TransAmerica' s activities were also delayed and hindered because of the 

misrepresentations of the OSFC, through SHP and Lend Lease, regarding the approval and 

inspection process of the plans and specifications. 

18. TransAmerica encountered significantly different jobsite conditions than those 

represented and reasonable foreseeable in the Contract Documents. These different jobsite 

conditions include, but are not limited to, the following: 

a. Plans and specifications that did not include all necessary information and were 

not complete, nor accurate and buildable; 

b. Environmental conditions of the buildings; 

c. A delayed installation of the fire alarm and security systems, which was 

performed by those under the OSFC's control; and 

d. A delayed and uncoordinated installation of the case work, performed by those 

under the OSFC' s control. 

19. On multiple occasions, TransAmerica notified the OSFC and their representatives 

that its work was being hindered and delayed by factors within the control of the OSFC and 

requested equitable adjustments and time extensions to reflect the delays and extra work being 

performed as required under the Contract, but those requests were either ignored or denied. 

20. The OSFC, through SHP and Lend Lease, failed to fairly and impartially review 

and evaluate requests for payment for any and all work, including additional or extra work and 

request for extensions of time in accordance with the Contract Document and normal customary 

construction practices. 
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21. The OSFC is wrongfully withholding the Contract Balance owed TransAmerica, 

which at the time of the filing of this Complaint is $824,605.42. 

22. Through its actions and inactions, the OSFC has waived compliance with the 

Contract's Notice and Contract Dispute Resolutions Procedures, and the 120 day period for 

resolution under R.C. §153.16(B) has expired. 

23. TransAmerica has unsuccessfully sought resolution of its claims and has either 

satisfied or exhausted its remedies through the administrative procedures set forth in Article 8 of 

the Contract. 

COUNT ONE 
BREACH OF CONTRACT 

24. TransAmerica incorporates the preceding paragraphs by reference as though fully 

rewritten. 

25. TransAmerica and the OSFC entered into a contract for construction services 

related to the Project. 

26. TransAmerica substantially performed its obligations under the Contract and 

satisfied all conditions precedent. 

27. The OSFC, through its representatives including SHP and Lend Lease, breached 

the Contract by, among other things: 

a. Failing to properly coordinate the work of other prime contractors; 

b. Failing to provide plans and specifications that were accurate and buildable and 

that included all items necessary for the proper execution and completion of the 

work; 

c. Failing to accurately schedule, including updating the schedule, and sequence the 

Project in accordance with the Contract Documents; 
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d. Delaying and interrupting TransAmerica's performance; 

e. Failing to pay TransAmerica to the extent the Contract time and price were 

affected by the OSFC, and their representatives' actions or inactions; 

f. Wrongfully asserting liquidated damages against TransAmerica; and 

g. Wrongfully withholding TransAmerica's contract balance. 

28. The OSFC, and its representatives, failed to handle fairly and impartially, m 

accordance with the Contract Documents and recognized customs and practice in the trade, 

requests for payment for any and all work, including additional or extra work. 

29. As a result of the OSFC's breach, TransAmerica is entitled to recover from the 

OSFC its unpaid Contract Balance of $824,605.42 plus damages in an amount not fully 

ascertained but which at trial will be proven to be in excess of $3,000,000.00. 

COUNT TWO 
EQUITABLE ADJUSTMENT 

30. TransAmerica incorporates the preceding paragraphs by reference as though fully 

rewritten. 

31. The terms of the Contract include a requirement that the OSFC, through SHP and 

Lend Lease, issue change orders to the Contract providing for equitable adjustments for work 

required to be performed over and above the requirements of the Contract. 

32. As a result of the actions and/or inactions and delays of the OSFC, and their 

representatives, TransAmerica had to perform additional work above and beyond the 

requirements of the Contract, among other items, TransAmerica had to: 

a. Change the sequence and timing of its work; 

b. Perform additional work to complete the Project; 

c. Perform work in an inefficient manner; 
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d. Perform work over longer periods of time and m different time frames than 

contemplated by the Contract; and 

e. Perform and provide additional labor, material and equipment to complete the 

Project. 

33. TransAmerica is entitled to an equitable adjustment for the interferences, delays, 

disruptions, expenses and additional work caused by the OSFC, through their representatives, in 

an amount not fully ascertained but which at trial will be proven to be in excess of 

$3,000,000.00. 

COUNT THREE 
BREACH OF EXPRESS AND IMPLIED WARRANTIES 

34. TransAmerica incorporates the preceding paragraphs by reference as though fully 

rewritten. 

35. The OSFC expressly and impliedly warranted the conditions of the Contract. 

Among other things, the OSFC impliedly warranted to TransAmerica that during the course of 

the Project, it or its representatives would: 

a. Provide accurate, detailed, buildable and easily understood plans and 

specifications; 

b. Properly coordinate the work, including the work of the other prime contractors; 

c. Provide plans and specifications suitable for their intended purpose as it relates to 

jobsite conditions; 

d. Provide a jobsite on which TransAmerica could perform its work without 

hindrance and/or delay; 

e. Carry out its responsibilities and exercise due care to make work available to 

perform in a timely and economical fashion with respect to jobsite conditions; 
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f. Administer, including scheduling and coordinating, the Project work so as not to 

make the performance more difficult and costly than anticipated; 

g. Handle fairly and impartially in accordance with recognized customs and practice 

in the trade, requests for payment for any and all work, including additional or 

extra work; and 

h. Administer the Project with reasonable diligence and care. 

36. The OSFC breached said representations and warranties in many regards, 

including, but not limited to, the following: 

a. Failing to provide accurate, detailed, buildable and easily understood plans and 

specifications; 

b. Failing to properly coordinate the work of other prime contractors; 

c. Failing to provide plans and specifications relating to jobsite conditions suitable 

for their intended purpose; 

d. Failing to provide a jobsite on which TransAmerica could perform its work 

without hindrance and/or delay; 

e. Failing to carry out its responsibilities and exercise due care to make work 

available to perform in a timely and economical fashion; 

f. Failing to administer the Project work so as not to make the performance more 

difficult and costly than anticipated; 

g. Failing to properly schedule, coordinate and sequence the Project; 

h. Failing to handle fairly and impartially, in accordance with recognized customs 

and practice in the trade, requests for payment for any and all work, including 

additional or extra work; and 
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1. Failing to administer the Project with reasonable diligence and care. 

37. Through the above-described acts, failures to act, neglects, and defaults, the 

OSFC breached its express and implied warranties. By reason of said breaches, TransAmerica is 

entitled to recover from the OSFC its unpaid contract balance and damages in an amount not 

fully ascertained but which at trial will be shown in excess of $3,000,000.00. 

WHEREFORE, TransAmerica demands from the OSFC, now known as the OFCC: 

a. Money judgment against the OSFC for the Contract Balance of $824,605.42 and 

an equitable adjustment in an amount exceeding $3,000,000.00, the specific 

amount to be proven at trial; 

b. Interest on any amounts due, including prejudgment interest; and 

c. All further necessary and proper relief to which it may be entitled. 

Respectfully submitted, 

(0021791) 
Michael J. Madig (0079377) 
KEGLER BROWN HILL & RITTER CO., LPA 
65 East State Street, Suite 1800 
Columbus, OH 43215 
(614) 462-5400; Facsimile (614) 464-2634 
dgregory@ keglerbrown.com 
mmadigan@ keglerbrown.com 
Attorneys for Plaintiff 
TransAmerica Building Company, Inc. 
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State of Ohio 
Ohio School Facilities Commission 

CONTRACT FORM! UHf Oft -9 hi j! 2 I 

THE CONTRACT, evidenced by this Contract Form, is made and entered into by and between: 

TransAmerica Building Company, Inc. 
2000 West Henderson Road #500 

Columbus, OH 43220 

(the "Contractor") and the State of Ohio School Facilities Commission ("Commission") on the date 
executed by the State. 

In consideration of the mutual promises herein contained, the Commission and Contractor agree as set 
fmth below: 

ARTICLE 1 

1.1 The Contractor shall perform the entire Work described in the Contract Documents and reasonably 
inferable as necessary to produce the results intended by the Contract Documents, for: 

Contract 023R --Residential General Trades 
Ohio State Scltoolfor the Bli11d and Ohio School for the Dec~{ 

Columbus. Ohio 

ARTICLE2 

2.1 The Commission shall pay the Contractor for the performance of the Contract, subject to 
additions and deductions as provided in the Contract Documents, the amount of 1'l1ree Million 
Nine Hundred Sevemy-Five Thousand and 00/100 Dollm~~ (the "Contract Sum"), based upon the 
Bid Fom1, dated October 28,2010 submitted by the Contractor and comprised of the following: 

Total Bid: $3,975,000.00 

2.2 The Conunission shall pay the Contractor upon receiving Applications for Payment submitted by 
the Contractor and approved by the Commission as provided in the Contract Documents. 

ARTICLE3 

3.1 The Contractor shall diligently prosecute and complete all Work such that Final Acceptance 
occurs by January 18, 2012, unless an extension of time is granted by the Comrnission in 
accordance with the Contract Documents. The petiod established in this paragraph is referred to 
as the Contract Time. 

3.2 The Contractor shall perform and complete all Work under the Contract within the established 
Contract Time, and each applicable pmtion of the Work shall be completed upon its respective 
Milestone date, unless the Contractor timely requests, and the Commission grants an extension 
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of time in accordance with the Contract Documents. 

3.3 The Contractor's failure to complete all Work within the period of time specified, or failure to 
have the applicable pmtion of the Work completed upon any Milestone date, shall entitle the 
Commission to retain or recover from the Contractor, as Liquidated Damages, and not as a 
penalty, the applicable amount set forth in the following table for each and every day thereafter 
until Contract Completion or the date of completion of the applicable pmtion of the Work, unless 
the Contractor timely requests, and the Commission grants an extension of time in accordance 
with the Contract Documents. 

Contract Amount 

$1 to $50,000 

More than $50,000 to $150,000 

More than $150,000 to $500,000 

More than $500,000 to $2,000,000 

More than $2,000,000 to $5,000,000 

More than $5,000,000 to $10,000,000 

More than $1 0,000,000 

Dollars Per Day 

$150 

$250 

$500 

$1,000 

$2,000 

$2,500 

$3,000 

3.4 The amount of Liquidated Damages is agreed upon by and between the Contractor and the 
Commission because of the impracticality and extreme difficulty of ascettaining the actual 
amount of damage the State would sustain. 

3.5 The Commission's right to recover Liquidated Damages does not preclude any right of recovery 
for actual damages. 

ARTICLE 4 

4.1 The Contract Documents embody the entire understanding of the pmties and form the basis of 
the Contract between the Commission and the Contractor. The Contract Documents are 
incorporated by reference into tlus Contract Fonn as if fully rewritten herein. 

4.2 The Contract and any modifications, amendments or alterations thereto shall be governed, 
constlued and enforced by and under the laws of the State of Ohio. 

4.3 If any term or provision of the Contract, or the application thereof to any Person or circumstance, 
is finally detennined, to be invalid or tmenforceable by a court of competent jurisdiction, the 
remainder of the Contrat.1 or the application of such term or provision to other Persons or 
circumstances, shall not be affected thereby, and each term and provision of the Contract shall be 
valid and enforced to the fullest extent pennitted by law. 

4.4 The Contract shall be binding on the Contractor and the Commission, their successors and 
assigns, in respect to all covenants and obligations contained in the Contract Documents, but the 
Contractor may not assign the Contract without the prior written consent of the Commission. 
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ARTICLE 5 

5 .l The Contract shall become binding and effective upon execution by the Commission. 

ARTICLE 6 

6.1 This Contract Form has been executed in several counterpmis, each of which shall constitute a 
complete original Contract Form which may be introduced in evidence or used for any other 
purpose without production of any other counterparts. 

ARTICLE 7 

7.1 The Contractor represents and warrants that it is familiar with all applicable ethics law 
requirements, including without limitation, ORC Sections l 02.04 and 3517.13, and certifies that 
it is in compliance with, and will continue to adhere to, such requirements. 

7.2 In accordance with Executive Order 2007-0 IS, the Contractor, by signature on this document, 
certifies that it: (l) has reviewed and understands Executive Order 2007-0lS, (2) has reviewed 
and understands the Ohio ethics and conflict of interest laws, and (3) will take no action 
inconsistent with those laws and this order. The Contractor understands that failme to comply 
with Executive Order 2007-01 S is, in itself, grounds for termination of this contract and may 
result in the loss of other contracts with the State of Ohio. 

ARTICLE8 

8.1 The Contractor represents and warrants that it is not subject to an "unresolved'' finding for 
recovery under ORC Section 9.24. If this representation and warranty is found to be false, the 
Contract is void, and the Contractor shall immediately repay to the Owner any funds paid under 
this Contract. 

ARTICLE 9 

9.1 The Contractor represents and warrants that it has not provided any material assistance, as that 
tennis defined in ORC Section 2909.33(C), to an organization that is identified by, and included 
on, the United States Department of State Terrorist Exclusion List and that it has truthfully 
answered "no" to every question on the "Declaration Regarding Material Assistance/Non
assistance to a Terrorist Organization ("DMA")." The Contractor flll'ther represents and 
warrants that it has registered with the Ohio Business Gateway to file for DMA pre-certification 
and has provided, or shall provide, its DMA to the Commission prior to execution of this 
Contract Fonn. If these representations and wammties are found to be false, the Contract is void 
and the Contractor shall immediately repay to the Owner any funds paid under this Contract. 
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IN WITNESS WHEREOF, the parties hereto have executed this Contract. 

CONTRACTOR 

By: 

'I'ram;l\Jneri.ca IluHcUng C::'<Jitl[Xtny, Inc. 

(Company Name) 

WUJ.i.am J.N. Koni.cMlch, Prosiclont 

Date: ----------------

STATE OF OHIO SCHOOL FACILITIES COMMISSION 

Date: ____________________ __ 

(Print Name) 
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